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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G011006

SHARON SWAN, EMPLOYEE CLAIMANT

RITA HOPPIS,
EMPLOYER                                               RESPONDENT 

FIRSTCOMP INSURANCE,
INSURANCE CARRIER                                      RESPONDENT
                                     

OPINION FILED FEBRUARY 28, 2013 

This matter was submitted on the record before ADMINISTRATIVE LAW
JUDGE CHANDRA L. BLACK, on February 26, 2013, Pulaski County,
Little Rock, Arkansas.

The claimant represented by the Honorable Thomas W. Mickel,  
Attorney at Law, Conway, Arkansas. 

Respondents represented by The Honorable Carol L. Worley,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE     

      Come now the parties, requesting that the above-style

matter be considered on the record for a ruling on the

respondents’ Motion to Dismiss in this matter pursuant to Dillard

v. Benton County Sheriff’s Office, 87 Ark. App. 379, 192 S.W. 3d

287 (2004), to determine whether the above-referenced matter

should be dismissed for failure to prosecute pursuant to

Commission’s Rule 099.13. 

     The record consists of the respondents’ Motion to Dismiss,

the Claimant’s response thereto, the Commission’s Notices, and

other matter relating to this claim.  These documents have been
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blue-backed, and marked as Commission’s Exhibit No. 1.  Said

document comprises the entire record in this matter.

                           DISCUSSION

     The claimant sustained an admittedly compensable injury to

her right knee on December 10, 2010.  The respondents paid some

benefits on the claimant’s compensable right knee injury.   

     Subsequently, the claimant asserted her entitlement to

additional benefits.  Specifically, on or about January 19, 2012,

the claimant’s attorney filed a claim for additional medical

benefits.  The respondents controverted the claimant’s

entitlement to any additional medical benefits.

     The Commission mailed Prehearing Questionnaires to the

parties on or about January 20, 2012.  On February 9, 2012, the

claimant’s attorney wrote to the Commission requesting that the

claimant’s workers’ compensation claim be put on hold due the

claimant having incurred a brain aneurysm.  He also advised that

this problem was not known to be related to the claimant’s

compensable injury.  As a result, on that same date, pursuant to

the aforementioned correspondence, the Commission returned the

file to the Commission’s general files.

     There was no further action by the claimant to pursue her

claim for additional benefits.  Therefore, on or about July 23,

2012, the respondents filed with the Commission a Motion to

Dismiss for Failure to Prosecute, with a Certificate of Service
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to the claimant’s attorney.  

     On July 25, 2012, the Commission sent a Notice to the

claimant’s attorney, advising of the respondent’s Motion to

Dismiss, and of a deadline of fifteen(15) days for filing a

Response.  

     The claimant filed a letter with the Commission, on July 26,

2012, objecting to the dismissal of the claim, and requested a

hearing on the claimant’s entitlement to additional medical

benefits.  Therefore, Prehearing Notices and Questionnaires were

mailed to the parties on that same date.

     A Pre-hearing Telephone Conference was held in this matter

on September 4, 2012.  At the time of the telephone conference,

the claimant’s attorney advised that the claimant was confined to

a nursing facility due to a condition unrelated to her

compensable injury.  Therefore, the matter was rescheduled for

another telephone conference in October of 2012.

     On October 29, 2012, the Commission did in fact conduct a

Prehearing Telephone with the parties.  At that time, the

claimant’s attorney again advised that the claimant was ill and

not ready for a hearing.  Therefore, the respondents renewed its

Motion to Dismiss.  During this telephone conference, the matter

was set for a hearing on said Motion, for November 19, 2012, at

12:30 p.m., at the Arkansas Workers’ Compensation Commission, in

Little Rock, Arkansas.  The parties were also advised of this
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hearing via Certified Mail, dated October 29, 2012.

     However, the respondents advised the Commission in a letter,

dated November 1, 2012, that the claimant’s counsel had spoken

with his client, and that she indicated that she wished to pursue

her claim, and that the claimant’s deposition had been scheduled

for December 5, 2012.  In light of this, the respondents

requested that the matter be removed from the hearing docket, and

that their Motion be held in abeyance. 

     In a letter dated November 5, 2012, the Commission advised

the parties that the hearing was cancelled, and the file was

being returned to the Commission’s general files.       

     Since that time, no action whatsoever was taken by the

claimant to pursue her claim for additional benefits.

     On February 15, 2013, the respondents filed with the

Commission, another Motion to Dismiss for Failure to Prosecute.

     The Commission sent a Notice to the claimant’s attorney via

certified mail, on February 20, 2013, advising of the

respondent’s Motion and deadline of fifteen (15) days for filing

a Response.    

     On February 22, 2013, the claimant’s attorney advised the

Commission, among other things, that after a lengthy discussion

with the claimant, they had determined that she is not healthy

enough to prosecute her claim at this time, without putting her

health at risk.  Therefore, counsel also advised that they do not
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object to the Motion to Dismiss, so long as the Order is not with

prejudice.  On that same date, the parties advised the Commission

that they wished to have this matter resolved on the record,

without the need for a hearing in light of the circumstances.   

     A review of the evidence shows that the claimant has failed

to pursue this claim for additional benefits.  However, the

claimant presented extenuating circumstances relating to her

health for her failure to prosecute her claim.         

     After consideration of the evidence presented, I find the

respondents’ Motion to be well taken.  Therefore, pursuant to

Commission’s Rule 099.13, this claim should be, and is hereby

dismissed without prejudice to the refiling within the applicable

time period.     

             FINDINGS OF FACT AND CONCLUSIONS OF LAW

     On the basis of the record as a whole, I make the following 

findings of fact and conclusions of law in accordance with Ark. 

Code Ann. §11-9-704.

    1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of this claim.

2.  The respondents filed a Motion to Dismiss on        
    February 15, 2013.

     3.  The claimant has had ample opportunity to pursue         
         this claim for additional benefits, but no bona fide
         action has been taken by the claimant in furtherance of  
         her claim. Hence, the claimant has failed to prosecute   
         this claim for additional benefits.   

4.  The claimant does not object to this claim being
         dismissed, without prejudice.   
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5.  That respondents’ Motion to Dismiss is hereby       
    granted for failure to prosecute pursuant to        
    Commission’s Rule 099.13, to the refiling of the    
    claim within the applicable time period. 

                             ORDER

     Based upon the foregoing Findings of Fact and Conclusions 

of Law, I have no alternative but to dismiss this claim for

additional benefits in its entirety.  This dismissal is pursuant

to Commission’s Rule 099.13, without prejudice to the refiling of

this claim within the applicable time period.

IT IS SO ORDERED.

     

_________________________
CHANDRA L. BLACK 
ADMINISTRATIVE LAW JUDGE

CB   
  


