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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on April

20, 2011, at which time the claimant was earning sufficient wages to entitle her to

a compensation rate of $525.00/$394.00, in the event this claim is determined to be

compensable.  Some benefits have been paid by United Healthcare Insurance

Company and American Public Life Insurance Company.
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The claimant contends she developed chronic obstructive pulmonary disease

(asthma) due to exposure to unhealthy air quality in her workplace.  She seeks

payment of medical expenses, temporary total disability benefits from June 6 to

June 20, 2011, and from October 13, 2011, to January 2, 2012, and attorney’s fees.

The respondents contend there is no objective medical evidence to

substantiate this claim.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits with

photographs contained in the transcript.  Some pages (blank forms, medical

expenses, etc.) have been removed from the claimant’s exhibit packet with the

parties’ knowledge and consent.

The following witnesses testified at the hearing:  the claimant who appeared

to be a credible witness, co-worker, Dot Bonds, who has also suffered respiratory

problems, and administrator, Lee Turner.

The claimant, age 62 (D.O.B. January 27, 1951), has a college degree and

has worked for the respondent employer almost 25 years.  She retired on January

2, 2012, due to respiratory problems.  Her health history includes anxiety, high

blood pressure and diabetes.  Her husband is a cigarette smoker.

The claimant testified she developed symptoms in 2007 which gradually

worsened especially after heavy rains in 2011.  She attributes her symptoms to the

conditions of the building in which she worked.  The ceiling tiles were old and

crumbling, dropping particles in her office.  There was poor air circulation, old

carpeting, and extreme temperatures in the office.  And after the rain in 2011, there

was mold in the offices, carpeting, hallway, bathroom, and air vents in the ceiling

(see photos).
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The claimant developed shortness of breath, dizziness, lack of energy,

occasional coughing, sinusitis, dry nostrils, and hoarseness.  Her symptoms

improved when she was out of the building.  She sought treatment at the

emergency room in January and March, 2007.

The claimant spoke to her supervisors and the building’s owner (who also

owns a heating and air conditioning business) about the condition of the building.

There were some inspections and cosmetic changes but no real improvement to

fundamental problems with the environment.  After the rain in April, 2011, the carpet

was replaced but it took until August, 2011 to finish the job.  The new carpet caused

her more breathing difficulties.

The claimant sought medical treatment at Health Care Plus and with

pulmonary specialist, Dr. Christopher Johns.  She has been diagnosed with

occupational asthma and chronic sinusitis.

Dorthetta (Dot) Bonds testified she worked in the same building as the

claimant from 1989 to 2011.  She developed respiratory problems and complained

to her supervisors about the office conditions.  The landlord shortened the doors

and added metal vents to the doors to try and improve the air circulation.  She

became emotional when discussing her deteriorating respiratory problems

diagnosed as chronic bronchitis, allergy induced uncontrolled asthma.  Her

supervisor accommodated her by allowing her to work from home, but never

discussed workers’ compensation with her.

Lee Turner, administrator, has worked in the building since 1996.  He

conceded there have been complaints about the air quality of the building which

was formerly a grocery store.  In response, he asked the Health Department to

inspect the building in 2008 and 2011, and the Labor Department has also

inspected the building.  Some changes have been made including changing the
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janitorial service, removing plants and trying to de-clutter the office.  However, the

building has been remodeled two or three times, leaving 13 different air conditioning

systems.  And he has decided to keep the thermostat at 65° in the winter and 78°

in the summer.  He has also purchased thermometers to measure the temperature

in the building in order to respond to complaints.  The heating and air conditioning

service is only called if the system is unable to keep the building between 65°–78°.

He acknowledged the building had a leaky roof (caused by bullet holes), flaking

ceiling tile, and discolored carpeting (although he could not confirm mold.)

INSPECTIONS

Inspections by the Health Department confirm the claimant’s testimony and

the photographs show the building to be filthy.  The inspections found mold and

mildewed carpeting, sewer smells, dust, rodent droppings, poor ventilation, water

leaks, and extreme temperatures.  Recommendations were made to de-clutter the

building, and to replace carpeting and stained ceiling tiles.  The report from the

Labor Department indicates that they were unable to address some of the concerns

(mold, foul odors, ventilation, temperature extremes) because either no industry

standards exist, or they do not have the necessary equipment to monitor the

problems, or they lack jurisdiction.

MEDICAL EVIDENCE

The claimant has reported to her physicians that her symptoms (shortness

of breath, fatigue, weakness) improved when she was away from her workplace.

Once cardiac disease was ruled out, the claimant was diagnosed by Dr. Simmie

Armstrong in October, 2011, with a sinus infection, nasal drainage, non-productive

cough, bronchitis and chronic allergies.  He prescribed an updraft treatment and an

albuteral inhaler.
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However, allergy testing proved negative (including mold) when the claimant

saw Dr. Lester in November, 2011.  He did, however, make objective findings of

“swollen nasal turbinates” and diagnosed the claimant with “vasomotor rhinitis”

which is a sensitivity to irritants but not a true allergy.  For example, dust particles

could aggravate rhinitis but the person could still test negative for an allergy to dust.

Dr. Terri Jeffers diagnosed mild asthma based on pulmonary testing, non-allergic

rhinitis and chronic sinusitis.

Pulmonologist, Dr. Christopher John diagnosed obstructive airway disease

suggesting emphysema and COPD.  However, in his report of March 19, 2012, Dr.

Jeffers indicates her lung condition cannot be causally related to her work

environment.

A physical examination on February 1, 2012, showed “inflamed mucosa” of

the nose and “nasopharyngeal drainage.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based on the evidence, I find that the claimant suffers from vasomotor rhinitis

which is a temporary sensitivity to irritants such as those identified in the building

where she worked.  There is no evidence that her work environment caused an

allergy or lung condition, based on the opinions of Drs. Lester and Jeffers.

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment
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2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The claimant’s physical examinations confirm objective medical findings and

the Health Department inspections and the claimant’s photographs confirm that

irritants were present in the building that could aggravate rhinitis.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on April 20, 2011, at which time the claimant was
earning sufficient wages to entitle her to a compensation rate
of $525.00/$394.00, in the event this claim is determined to be
compensable.  Some benefits have been paid by United
Healthcare Insurance Company and American Public Life
Insurance Company.

2. The claimant has proven by a preponderance of the credible
evidence that she sustained a compensable injury, caused by
a specific incident, arising out of and in the course of her
employment which produced physical bodily harm, supported
by objective findings, requiring medical treatment or producing
disability, pursuant to Ark. Code Ann. §11-9-102.

3. Respondents are directed to pay for all testing related to the
claimant’s allergy, pulmonary and sinus conditions and
treatment for rhinitis within thirty days of receipt pursuant to
Rule 30.  Respondents are not liable for treatment for COPD
or emphysema.
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4. Respondents are directed to pay temporary total disability
benefits from June 6, 2011, to June 20, 2011, and from
October 13, 2011, to January 2, 2012, as the claimant was in
her healing period unable to work.

5. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

6. If they have not already done so, the respondents are directed
to pay the court reporter, Kay Butler’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §11-

9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App. 67, 983

S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


