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Claimant appeared Pro Se.

Respondents represented by Mr. Andrew M. Ivy, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on August 8, 2013, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on June 11, 2013.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the

hearing record.  The following stipulations as submitted by the parties in the Pre-

hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

October 3, 2009, when the claimant contends he sustained a

compensable injury.

3. The claimant earned an average weekly wage of $966.20, which

would entitle him to the maximum compensation rates, if awarded.

4. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues to be litigated are:

1. Compensability of claimant’s alleged October 3, 2009, cervical spine

injury.

2.  If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits.

3. All other issues are reserved.

The record consists of a one volume transcript of the August 8, 2013,

hearing, consisting of the testimony of Don Steed and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit

No. 1 (Documentary Evidence); and  Respondents’ Exhibit No. 1 (Medical Records

with Index).

  FACTUAL BACKGROUND

Don Allen Steed is 53 years old.  He graduated high school and attended

college for one semester.  He also attended a two year course for leadership and

supervisory management with the City of Hot Springs.  Steed testified that he

worked at the City of Hot Springs for just over 13 years.  He began as an equipment
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operator/truck driver and was promoted to supervisor and served in every division

of the solid waste department.  He ultimately became the administrative

superintendent for the department.  Steed resigned after he was not selected to

replace the department head when he retired.  Steed went to work for Carson’s

Transport.  He had previously worked for the State of Texas at a university campus

as an outdoor athletic complex supervisor responsible for maintenance and ground-

keeping.  He also worked for the City of Wichita Falls, Texas, as an equipment

operator.  

In August of 2002, he began working at Carson’s Transport as a truck driver.

He drove a tractor-trailer transport tanker over the road.  He worked for a year but

had to leave when his wife became ill.  He attempted to be in the pet business and

did some small appliance repair on a temporary basis.  After his wife recovered, he

went back to work for Carson’s Transport in a full-time position in 2005 and

continues to work full-time permanent status as a truck driver.  

On October 3, 2009, Steed was driving on a dedicated run hauling extremely

hazardous materials for a division of Dow Chemical from New Orleans to Hot

Springs.  He explained that he was hauling approximately 45,000 pounds of a liquid

substance in a bulk tanker.  Steed explained that if the substance is released into

the atmosphere, it is deadly and requires an evacuation of people.  On this

particular night, he was out in a rural area on a two-lane highway in Hinds County,

Mississippi.  Steed explained that as his truck crossed through an intersection, an

approaching vehicle which was driving at a fast rate of speed failed to stop and
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struck the trailer.  He felt the point of impact and another jerk caused by the slosh

of liquid.  He came to a stop with a cloud of smoke and believed the trailer had

ruptured.  He jumped out to see if the trailer had ruptured.  He observed the

damage but determined that the trailer was not ruptured.  The other vehicle was

totaled and the driver was found in the back seat of the mangled car.  The other

occupants had fled the scene.  He explained that the four occupants of the vehicle

were intoxicated.  Steed testified that the impact was such that things in the closed

cabinets in the sleeper of the truck were thrown on the dash and that it had literally

broke the axle out from under the trailer.  

Steed initially believed that he was okay.  The next couple of days he felt stiff

and sore.  He explained that when he realized there would be an impact, he gripped

the steering wheel because he knew that he needed to keep the truck from turning

over which would create a greater chance of a rupture.  He explained that the

stiffness and soreness worsened over time and he eventually went to the doctor

when he hurt so bad that he could hardly function.  He explained that because of

the two month delay, he disassociated his symptoms with the accident.  He was

ultimately referred to a neurosurgeon who discovered he had a herniated disc

pinching his spinal cord.  He could not afford the surgery so he was referred to pain

management.  He explained that he realized that the only trauma had been the

accident.  He began the steroid injections in early January.  In January, he told his

supervisor that he thought the herniation was connected to his accident.  The first

official record was made on March 7, 2010.  He had been treated by his primary
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care physician, Dr. Parrott, and Dr. Shahim.  He had to meet a $3,000.00 deductible

before the health insurance would pay for any of his treatment.  He ultimately

underwent the surgery on September 9, 2010.  He was paid short term disability

payments for one month after the surgery.

Steed testified that he was able to work from October 3, 2009, until the

surgery in September of 2010.  He would schedule a day off when he had a doctor’s

appointment or needed a steroid injection.  In October, Steed initially thought the

surgery was successful but he was taking strong pain pills.  He asked the doctor to

release him back to light duty, but the doctor wanted him to wait a few more weeks.

He returned to Dr. Shahim in February of 2011.  At that time, his symptoms had

worsened and the doctor sent him to physical therapy for six months.  He got a

second opinion from another neurosurgeon and was planning on having a nerve

procedure done but cancelled the appointment because he couldn’t afford it.  He

currently takes Gabuputin for his pain and nerves.  Steed explained that he was in

constant pain even with pain reliever.  He cannot sleep without a sleep aid due to

the pain.  He explained that he limits himself to the smallest possible degree of pain

relief when he is driving, but continues to work in order to pay his bills and feed

himself.  

On cross-examination, Steed testified that he had two prior work-related

injuries, a cracked rib and a twisted ankle.  He underwent hundreds of hours in

training in his job at the city of Wichita Falls, Texas, including training as a safety

coordinator for his department.  He agreed that he was somewhat familiar with the
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claims process for a work related injury.  Steed agreed that after the impact of the

accident, he turned on his emergency lights and flashers and inspected the trailer

for damages or leaks in a desire to make sure no hazardous materials were leaking

out of the truck.  After determining that there were no punctures or fractures, he

went to check on the people that struck him.  He also contacted his supervisor

within 15 minutes of the accident.  His truck and trailer were hauled to a nearby

truck yard and he drove the truck away from the yard after the trailer was

disconnected from the truck.  He told the State Trooper that he had no injuries and

an ambulance was used to transport the other driver for treatment.  He testified that

the damage was to the trailer and not the truck.  After he unhooked the truck, he

drove to Lula, Louisiana.  He drove to Houston, Texas, the next day to pick up

another trailer.  He told his wife and Mr. Ashby that he did not have any injuries.  He

did not seek medical treatment until December 10, 2009, when he saw his primary

care physician, Dr. Parrott.  He did not ask his employer to send him to a doctor.

He went to Dr. Parrott when he could not afford the surgery recommended by Dr.

Shahim.  He was sent to Dr. Slagle by Dr. Parrott. Steed testified that he did not

mention the vehicle accident to any other doctor until Dr. Slagle asked him about

trauma.  He told Dr. Shahim in December of 2009 that his neck, arm, and hand pain

and numbness had started in the late 1990's but had worsened in the last six weeks

or so.  He also indicated that the symptoms he had in 2009 when he saw Dr.

Shahim were identical to the symptoms he had experienced prior to the incident at

work.  No official record was submitted showing a work-related injury until May 7,
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2010.   The first mention by any doctor was when Dr. Slagle reported in June of

2010 that Steed had decided to file a claim under workers’ compensation.  He

sought medical treatment on his own through his insurance from December 2009

until June of 2010.  He was undergoing serious financial difficulties in 2010,

including the third filing of bankruptcy in his lifetime related to an exotic bird

business.  None of his doctors have stated in the record that there is a causal

connection between the incident on October 3, 2009, and the subsequent herniation

and need for treatment.  Steed explained that he believed the timeline and the fact

that he had not been to a doctor in four years established causation.  He explained

that he had the shingles in the late 1990's which emanated from the spine and were

extremely painful in the neck and shoulders. He explained that his symptoms after

the accident were similar to the shingles.  He agreed that he treated with Dr.

Humphreys in October of 2005 for numbness and pain in his left hand that radiated

into his left elbow and left shoulder.  Steed testified that it was shingles and a viral

syndrome and that the test for carpal tunnel syndrome was negative.  Steed testified

that he reported the accident immediately but just did not connect the injury.  He

testified that there are no surgeries recommended but that he would like to continue

pain management radiofrequency treatment with Dr. Garlapati.

Medical records reflect that Steed sought treatment with Dr. Humphreys on

August 23, 2005, with complaints of pain in between his shoulders, fever, weakness

and pain up into the neck.  He thought he had shingles.  He was diagnosed with

possible viral syndrome and treated with Motrin.  On October 20, 2005, Steed
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returned to Dr. Humphreys with complaints of numbness and pain in his left hand

radiating into his left elbow an shoulder.  He was diagnosed with carpal tunnel

syndrome and placed in a splint and given medications.  On January 11, 2006,

Steed sought medical treatment with Dr. Parrott with complaints of acute onset of

back pain.  It is noted that he had a remote history of back pain.  He was diagnosed

with a lumbar strain.  

On December 10, 2009, Steed returned to Dr. Parrott with complaints of

numbness in the arms and hands all the way up to his neck bilaterally.   Notes

reflect that “He states that this has been going on for some time.  He denies any

fever or chills.  No known trauma. He works as a truck driver and has been having

neck pain. . .”  He was diagnosed with bilateral upper extremity neuropathy.  Dr.

Parrott recommended an MRI of the cervical spine.  On December 15, 2009, Steed

underwent an MRI which revealed a “Prominent broad-based central

subligamentous herniation of the C6-7 disc, with canal narrowing and slight cord

impingement.”  On December 30, 2009, Steed was evaluated by Dr. Shahim.  On

the patient questionnaire, Steed noted that his “Hands & arms numbness & pain

started late 90's. Dramatic increase of pain and numbness in last 6 weeks or so”.

In his report, Shahim notes that the claimant’s symptoms have been ongoing for

many years, but has worsened over the last few months.  He notes that due to the

severity of the disc herniation and symptoms, he gave the patient the option of

surgery.  On January 7, 2010, Steed returned to Parrott with complaints of neck

pain and radiculopathy.  He noted that the MRI was sent to Dr. Shahim for a
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neurosurgical evaluation and he recommended surgery.  Steed indicated that he

was not able to do the surgery at that time and Parrott recommended steroid

injections.  On January 20, 2010, Steed began treating with Dr. G. Scott Slagle for

steroid injections and pain management.  On June 24, 2010, Slagle notes that “pt

has decided to file this injury on worker’s comp.”  On September 9, 2010, Steed was

evaluated by Dr. Shahim.  He determined that he was symptomatic from cervical

myeloradiculopathy. He recommended surgical decompression anteriorly at C6-7.

On September 17, 2010, Steed underwent surgery on his neck.  On October 7,

2010, Steed returned to Shahim post anterior cervical fusion at C6-7.  Notes reflect

that Steed was “doing much better” with improvements in his neck, shoulder, and

arm pain.  He requested to return to light duty but Shahim wanted him off work for

two more weeks.  On February 28, 2011, Steed returned to Shahim with complaints

of hand numbness and tingling.  It is noted that he is doing fairly well from his neck

surgery, but continues to have some arm numbness. Shahim recommended an

EMG study and physical therapy.  He prescribed Neurontin and Flexeril.  In June

and July of 2012, the claimant sought treatment with Dr. James Humphreys for

continued neck and thoracic pain. 

CONTENTIONS

The claimant contends he sustained a compensable cervical spine injury on

October 3, 2009, and is entitled to appropriate benefits.

The respondents contend that the claimant cannot prove an accidental injury,

caused by a specific incident and identifiable by time and place of occurrence,
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which caused internal or external physical harm to the claimant’s neck, back, or

elsewhere, arising out of the course of employment, which required medical

services or resulted in disability or death, and is established by medical evidence

supported by objective findings.  Respondents further contend that since the

claimant’s alleged injury is not a compensable injury, that the claimant is not entitled

to indemnity benefits with respect to these alleged injuries.

 DISCUSSION 

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i) (Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of an injury arising out

of and in the course of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing

the injury; and (4) proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim, compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).  In Edens v. Superior Marble & Glass, 346 Ark. 487 (2001), the Arkansas

Supreme Court held that “identifiable by time and place” meant subject to
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identification and did not require the claimant to specify the exact time of the

occurrence.  

         It is the exclusive function of the Commission to determine the credibility of the

witnesses and the weight to be given their testimony.  Johnson v. Riceland Foods,

47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is not

required to believe the testimony of the claimant or other witnesses, but may accept

and translate into findings of fact only those portions of the testimony it deems

worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227, 894 S.W.2d 603

(1995).  The Commission may accept or reject medical opinions and determine their

medical soundness and probative force.  Id.  It is important to note that the

claimant’s testimony is never considered uncontroverted.  Lambert v. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994).

A  compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).   “Objective findings” are

those findings which cannot come under voluntary control of the patient.  Ark. Code

Ann. § 11-9-102(16)(A)(i). 

In the instant case, the primary issue is whether claimant has established a

causal connection between a work-related incident and the need for medical

treatment.  In a workers’ compensation case, a claimant must prove a causal

connection between the work-related accident and the disabling injury.  Stephenson
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v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination

of whether a causal connection exists is a question of fact for the Commission to

determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

It is not disputed that the claimant was involved in a truck accident in October

of 2009.  The evidence reveals that the claimant continued to drive the tractor-trailer

following the accident and did not seek medical attention immediately following the

accident.  The evidence also shows that the claimant had experienced previous

neck problems with similar symptoms in the past.   The claimant eventually sought

treatment in December of 2009 and underwent an MRI.  The MRI revealed a

herniated disc.  He ultimately underwent neck surgery in September of 2010, after

several months of steroid injections.  A review of the medical reports reveal that the

claimant provided inconsistent history as to when his symptoms began and did not

attribute his neck problem to the incident at work until June 24, 2010.

Conjecture and speculation, even if plausible, cannot take the place of proof.

Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). 

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B) (Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
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contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy
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standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).  In this case, Drs. Parrott,

Slagle and Shahim merely refer to the patient history in their reports relating to the

causation of the claimant’s problems. 

When the primary injury is shown to have arisen out of and in the course of

the employment, the employer is responsible for any natural consequence that flows

from that injury.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645

(1998). The basic test is whether there is a causal connection between the two

episodes.  Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).

It is the Commission’s duty to determine if a causal connection exists between the

primary injury and any additional injuries.  Williams v. Prostaff Temporaries, 336

Ark. 510, 988 S.W.2d 1 (1999).   While medical evidence is not required to show a

causal connection, claimant must show proof by a preponderance of the evidence.

Wal-Mart Stores. Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  It has

long been recognized that a causal relationship may be established between an

employment-related incident and a subsequent physical injury upon a showing that

the injury manifested itself within a reasonable period of time following the incident,

is logically attributable to the incident, and there is no other reasonable explanation

for the injury.  Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d 263

(1962).  If the claimant’s disability arises soon after the accident and is logically
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attributable to it, with nothing to suggest any other explanation for the employee’s

condition, there is no substantial evidence to sustain the Commission’s refusal to

make an award.  Clark v. Ottenheimer, 229 Ark. 383, 314 S.W.2d 497 (1958);

Johnson v. Little Rock School District, Full Commission Opinion filed April 4, 2002

(E700511 & F011921).  But, if the disability does not manifest itself until many

months after the accident, so that reasonable men might disagree about the

existence of a causal connection between the accident and the disability, the issue

becomes one of fact upon which the Commission’s conclusion is controlling.  Kivett

v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).

After review and consideration of the testimony and medical records, I find

that the preponderance of the evidence fails to show that claimant’s need for

medical treatment to his neck was causally related to a work-related incident in

October of 2009,   

          In conclusion, I find that the claimant has not met his burden of proof by a

preponderance of the evidence for a compensable specific incident injury.

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

October 3, 2009, when the claimant contends he sustained a

compensable injury.
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3. The claimant earned an average weekly wage of $966.20, which

would entitle him to the maximum compensation rates, if awarded.

4. Respondents have controverted this claim in its entirety.

5. The claimant has failed to prove by a preponderance of the evidence

that he suffered a compensable injury to his neck on October 3, 2010.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


