
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. G007120 & G201978

GEORGE STAUBER, EMPLOYEE CLAIMANT

CITY OF NORTH LITTLE ROCK,
EMPLOYER RESPONDENT NO. 1

MUNICIPAL LEAGUE WCT,
INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED DECEMBER 11, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE STEVEN MCNEELY,
Attorney at Law, Jacksonville, Arkansas.

Respondent No. 1 was represented by HONORABLE J. CHRIS
BRADLEY, Attorney at Law, North Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE CHRISTY KING,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

October 8, 2013, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on August 28, 2013.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. With respect to WCC No. G007120, the parties
stipulate that the employer-employee relationship
existed on August 2, 2010; that Respondent No. 1
accepted a compensable injury to the lower back;
that Respondent No. 1 paid appropriate medical
benefits; that Respondent No. 1 paid appropriate
temporary disability benefits; that the claimant
was provided an impairment rating of 11% to the
body as a whole; and that Respondent No. 1
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accepted the rating as well as an attendant wage
loss disability of 6% to the body as a whole.

3. With respect to WCC No. G201978, the parties
stipulate that the employer-employee relationship
existed on June 29, 2011; that Respondent No. 1
accepted as compensable an injury to the right
shoulder; that Respondent No. 1 paid appropriate
medical benefits; that Respondent No. 1 paid
appropriate temporary disability benefits; that
the claimant was provided an impairment rating of
8% to the body as a whole; and that Respondent No.
1 accepted this rating.

4. The claimant cannot be permanently and totally
disabled prior to the date that he last worked on
November 18, 2011.

5. The claimant reached maximum medical improvement
and the end of his healing period for his
compensable shoulder injury on September 26, 2012.

6. Respondent No. 1 controverts the claimant’s claim
for permanent disability benefits in excess of
those benefits previously accepted by Respondent
No. 1.

7. The claimant’s average weekly wage for WCC No.
G007120 is $718.51 (weekly compensation rates of
$479/$359 for TTD/PPD respectively), and for WCC
No. G201978 is $726.09 (weekly compensation rates
of $484/$363 for TTD/PPD respectively).  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Correct average weekly wage and entitlement to
under payment (resolved).

2. Permanent and total disability or alternatively
wage loss.

3. Attorney Fees.

Respondent No. 1:
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1. Additional benefits and wage rate (resolved).

Respondent No. 2:

1. If the claimant is found permanently and totally
disabled, and with the elimination of Second
Injury Fund liability for cases involving multiple
injuries,  there is no provision of the Arkansas
Workers’ Compensation Law currently in effect that
permits an award of benefits for permanent total
disability based on a combination of injuries. 
The claimant must now establish that the major
cause of permanent total disability is one injury
or the other.   

The record consists of two volumes: (1) the October 8,

2013, hearing transcript and the exhibits contained therein,

and (2) the post-hearing briefs of claimant and Respondent

No. 2 which I have blue-backed together to designate as part

of the record.  

DISCUSSION

Mr. Stauber went to work for the City of North Little

Rock as a heavy equipment operator in 1995.  Mr. Stauber has

worked as a heavy equipment operator the majority of his

adult life. (T. 11)

Mr. Stauber underwent his first back surgery, at the

L5-S1 level of his lumbar spine, on April 19, 2010. (C. Exh.

1 p. 5) This condition was not work related.

Less than four months later, Mr. Stauber was back at

work for the City when he sustained a new, work-related back

injury at the L4-5 level of his spine on August 2, 2010,

when he fell off of a road grader. (C. Exh. p. 3) After

undergoing two surgeries for this injury, Mr. Stauber
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sustained his work-related right shoulder injury on June 29,

2011, when he fell while working light duty. (T. 16) 

Mr. Stauber last worked for the City on November 18,

2011. (Stip. 4) Mr. Stauber testified that the street

director, Patrick Lane, terminated his employment because

Mr. Stauber could no longer perform his job as a heavy

equipment operator. (T. 17-18)  

In the present case, Mr. Stauber seeks an award of

permanent total disability benefits, or in the alternative,

an award of permanent partial disability benefits for wage

loss caused by his compensable back injury and his

compensable right shoulder injury.

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Arkansas Code Annotated Section 11-9-522.  Permanent

disability compensation is paid where the permanent effects

of a work-related injury incapacitate the worker from

earning the wages which the worker was receiving at the time

of the injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well

as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 
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Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent.  If the employee is totally incapacitated from

earning a livelihood at that time, the employee is entitled

to compensation for permanent and total disability.  Minor

v. Poinsett Lumber & Manufacturing Co., 235 Ark. 195, 357

S.W.2d 504 (1962).  Permanent total disability means

inability, because of compensable injury, to earn any

meaningful wages in the same or other employment. Ark. Code

Ann. § 11-9-519(e)(1).

In addition, Arkansas Code Annotated Section

11-9-102(4)(F)(ii) provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.
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"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14). 

In applying these principles in previous cases

involving both a compensable spinal injury and a compensable

shoulder injury, the Arkansas Court of Appeals in Pruitt v.

Community Development Institute Head Start, 2013 Ark. App.

548, ___ S.W.3d ___, affirmed a Commission finding of a 40%

wage loss under circumstances where the injured worker was

64 years old, had a high school education, and had a work

history primarily in food preparation.  As a result of her

compensable injuries, the claimant had been assigned a 13%

impairment for her compensable back injury and a 1%

impairment for her compensable shoulder injury.  She was

placed on permanent light duty work for her back and a 10

pound lifting restriction for her right upper extremity. 

The Commission noted that the claimant had not looked for

work, and the Commission concluded that the claimant’s lack

of motivation to return to gainful employment acted as an

impediment to the Commission’s assessment of her loss of

earning capacity.

In Boyette v. ConAgra Poultry Co., Full Workers’

Compensation Commission, Opinion filed January 19, 2007

(F310205), the Commission assigned a 28% wage loss in excess

of an 8% impairment rating for a low back injury and a 6%

impairment rating for a shoulder injury.  In Boyette, the

injured worker was in his 50's, had a GED, could not return
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to his former work as a truck driver, but had transferrable

job skills including supervision, dispatching, and office

experience.  His only permanent restrictions were lifting

restrictions for his shoulder, and the Commission concluded

that he lacked motivation to return to work since he took

early retirement.

Finally, in Yancy v. Koppers, Inc., Full Workers’

Compensation Commission, Opinion filed February 25, 2013

(G007766), the Commission assigned a 15% wage loss in excess

of a 4% rating for a compensable neck injury and an 8%

rating for a compensable shoulder injury.  The injured

worker was 45 years old, and was a high school graduate. 

The worker could not return to his previous occupation in

heavy manual labor as a railroad brakeman, but also had

prior work experience in the electronics industry and had

been a pastor.  In assigning only a 15% wage loss, the

Commission noted that the claimant gave an unreliable effort

in two functional capacity evaluations performed four months

apart in 2011, and his evaluations indicated that he could

work in the “light” category with regard to his neck injury,

and “at least sedentary” with regard to his shoulder.  The

Commission also noted that the claimant was not interested

in performing any sort of gainful employment within his

permanent physical restrictions, and the Commission

concluded that the claimant’s lack of interest and negative
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attitude were an impediment to a full assessment of his loss

in earning capacity.  

In the present case, Mr. Stauber was 57 years old at

the time of the 2013 hearing. (T.10) He did not graduate

from high school, and does not have a GED. (T. 10, 14) Any

type of formal retraining requires either a high school

education or a GED. (C. Exh. 3 p. 5)

Mr. Stauber has worked for various employers as a heavy

equipment operator since 1980. (C. Exh. 3 p. 5) Mr. Stauber

learned to operate heavy equipment through on the job

training; he does not have any specialized training for that

work. (T. 11) Operating heavy equipment is classified within

the “medium” level work category. (C. Exh. 3 p. 5) The job

skills necessary to operate heavy equipment are not

transferrable into a lighter category of work. (C. Exh. 3 p.

1) 

In his work for the City of North Little Rock, Mr.

Stauber only operated heavy equipment about 30 percent of

the time.  He also picked up trash, cleared brush and fallen

tress, and cleaned culverts using tools and equipment

including chainsaws and shovels. (T. 13)

Mr. Stauber underwent a functional capacity evaluation

on October 26, 2011.  Mr. Stauber gave an unreliable effort

as indicated by only having 36 of 54 consistency measures

within expected limits. (C. Exh. 1 p. 39) Mr. Stauber’s

unreliable effort invalidated the entire evaluation. (C.
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Exh. 1 p. 40) Mr. Stauber’s true functional demand level is

therefore unknown due to the unreliable effort on his part;

however, Mr. Stauber was determined to be able to work in at

least the “light” category of work. (C. Exh. 1 p. 40) Mr.

Stauber reported during the invalid functional capacity

evaluation that he had been deer hunting the previous

weekend and rode his four wheeler a half mile on Saturday,

but that he did not get in his tree stand and could not get

out of bed on Sunday. (C. Exh. 1 p. 43)

Mr. Stauber later reported to Dr. Gordon, his treating

shoulder surgeon, on August 15, 2012, that he was retired,

so he would not be trying to go back to work. (C. Exh. 2 p.

54) By May 10, 2013, both Mr. Stauber and Mrs. Stauber were

on Social Security; Mr. Stauber had been on Social Security

at that time for approximately one year. (C. Exh. 3 p. 4)

Mr. Stauber indicated during a 2013 vocational

rehabilitation assessment that he did not have any plans to

return to work believing that he was incapable of doing so.

(C. Exh. 3 p. 1) Ms. Heather Taylor indicated that there

might be some unskilled/semi-skilled jobs in the light

category that Mr. Stauber could perform in the future, but

that these jobs typically pay $8.00 per hour. (C. Exh. 3 p.

1, 6) 

Dr. William Ackerman, a pain specialist, has treated

Mr. Stauber since October of 2012.  In a narrative report

dated July 2, 2013, Dr. Ackerman opined that Mr. Stauber was
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unable to return to gainful employment at that time.  (C.

Exh. 2 p. 74)

In determining the weight to accord the conclusions of

Ms. Taylor and Dr. Ackerman, however, I point out that Ms.

Taylor appears to be relying, at least in large part, on the

results of an invalid functional capacity evaluation in

concluding that Mr. Stauber is now only capable of working

at “light” duty rather than at “medium” duty as required for

a heavy equipment operator.  

In considering the weight to accord Dr. Ackerman’s

opinion, I note that Dr. Ackerman appears to rely, at least

in large part, on Mr. Stauber’s reports of persistent pain

in his shoulder and his lower back, and Dr. Ackerman

acknowledged twice in his July 2, 2013, report that Dr.

Ackerman did not have Mr. Stauber’s functional capacity

evaluation. (C. Exh. 2 p. 74) However, in his March 12,

2013, Dr. Ackerman indicated from laboratory testing that

Mr. Stauber was not taking his medication. (C. Exh. 2 p.

72).  In addition, at no point in any of his reports has Dr.

Ackerman identified the presence of muscle spasms from his

examinations, and on November 26, 2012, Dr. Ackerman

specifically reported an absence of muscle spasm. (C. Exh. 1

p. 68) On the other hand, Dr. Ackerman did report an

indication of atrophy in Mr. Stauber’s paraspinal

musculature on October 29, 2012, which Dr. Ackerman

attributed to “disuse.” (C. Exh. 2 p. 67)
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By comparison, when Dr. Gordon provided Mr. Stauber an

impairment rating for his shoulder on September 26, 2012,

Dr. Gordon reported that Mr. Stauber was satisfied with

where he was at, and that Mr. Stauber seemed to be getting

by okay despite his recurrent rotator cuff tear in his right

shoulder. (C. Exh. 2 p. 60) When Mr. Stauber was released

from physical therapy a week later on October 2, 2012, Mr.

Stauber reported minimal functional improvements in his

shoulder, notwithstanding a report that his pain level had

been decreased to a “2" and that his range of motion had

been improved significantly. (C. Exh. 2 p. 64)

Finally, whereas Dr. Ackerman opined on July 2, 2013,

that Mr. Stauber was having difficulty with pain in his

lumbar spine, including facet pain, I note that Dr. Ackerman

had previously reported on October 29, 2012, that Mr.

Stauber had no tenderness to palpation about the lumbar

facets.  This examiner sees no indication that Mr. Stauber

reported lumbar facet pain, or was diagnosed with a lumbar

facet injury, much less was treated for any lumbar facet

injury, at any time prior to Dr. Ackerman’s report of

July 7, 2013.

To the extent that Mr. Stauber testified at the hearing

that he must plan his daily activities in such a way that he

can take a portion of his medications after he has completed

his activities for the day, I point out that Mr. Stauber

finally explained at the hearing that the two medications



GEORGE STAUBER
G007120 & G201978

12

that he was referring to were medications for his high blood

pressure and a diuretic for his ears. (T. 35)

Mrs. Stauber testified regarding a number of job

applications that she helped her husband complete. (T. 48)

However, no job applications were offered into evidence, and

the record contains no indication as to when, in relation to

Mr. Stauber’s comments of record that he considered himself

retired, that these applications were completed.

In summary, I find that Mr. Stauber’s unreliable effort

on his functional capacity evaluation, and the evidence that

Mr. Stauber was not motivated to return to work, both act as

impediments to the Commission’s ability to assess the full

extent of Mr. Stauber’s current wage earning capacity.  Ms.

Taylor had to rely on an invalid functional capacity

evaluation, and Dr. Ackerman did not have access to the

invalid functional capacity evaluation prior to rendering a

decision on Mr. Stauber’s vocational status.  On this

record, I find that Mr. Stauber has failed to establish by a

preponderance of the credible evidence that he is unable to

earn any meaningful wage in the same or other employment.  

In addition, I note that Mr. Stauber has no

identifiable injury in his left arm and shoulder preventing

him from using his left arm to compensate somewhat for his

impaired right arm, if for example, a job required some

degree of overhead work. 
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On the other hand, even if Mr. Stauber were motivated

to attempt to find work in his area of expertise - operating

large equipment - there appears to be no dispute that Mr.

Stauber would not be a viable candidate to also perform

clean up activities - starting and operating chainsaws,

pulling and stacking brush and fallen trees, or using a

shovel to clean out culverts.  

After considering the claimant’s age, education, work

experience, and all other relevant factors, I find that Mr.

Stauber has experienced a 12% impairment to his wage earning

capacity caused by his compensable lumbar injury and

associated 11% impairment.  I also find that Mr. Stauber has

experienced an 8% impairment to his wage earning capacity

caused by his compensable right shoulder injury and

associated 8% impairment.     

Mr. Stauber’s primary back limitation appears to be his

reported pain.  Since the record indicates that Mr. Stauber

recovered sufficiently from his pre-injury L5-S1 back

surgery to return to his regular work for the City prior to

sustaining his compensable L4-5 injury at issue, and since

there are no objective findings supporting Dr. Ackerman’s

opinion that Mr. Stauber’s 2013 lumbar complaints now

contain a facet component, I find that Mr. Stauber has

established by a preponderance of the evidence that his

compensable L4-5 injury is the major cause of the 12% wage

loss awarded herein related to that injury.  Respondent No.
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1 is entitled to a credit for the 6% wage loss previously

paid, so that Respondent No. 1 is liable for the additional

6% wage loss that remains unpaid for the claimant’s

compensable low back injury. 

Since the record indicates that Mr. Stauber had no

prior treatment or symptoms in his right shoulder before his

compensable right shoulder injury and surgery, I find that

Mr. Stauber has established by a preponderance of the

evidence that his compensable right shoulder injury is the

major cause of the 8% wage loss awarded herein related to

that injury.  

The claimant’s attorney is entitled to a controverted

attorney’s fee on the additional 6% wage loss awarded herein

in claim G007120 and on the 8% wage loss awarded herein in

claim G201978.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. With respect to WCC No. G007120, the parties
stipulate that the employer-employee relationship
existed on August 2, 2010; that Respondent No. 1
accepted a compensable injury to the lower back;
that Respondent No. 1 paid appropriate medical
benefits; that Respondent No. 1 paid appropriate
temporary disability benefits; that the claimant
was provided an impairment rating of 11% to the
body as a whole; and that Respondent No. 1
accepted the rating as well as an attendant wage
loss disability of 6% to the body as a whole.

3. With respect to WCC No. G201978, the parties
stipulate that the employer-employee relationship
existed on June 29, 2011; and that Respondent No.
1 accepted as compensable an injury to the right
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shoulder; that Respondent No. 1 paid appropriate
medical benefits; that Respondent No. 1 paid
appropriate temporary disability benefits; that
the claimant was provided an impairment rating of
8% to the body as a whole; and that Respondent No.
1 accepted this rating.

4. The claimant cannot be permanently and totally
disabled prior to the date that he last worked on
November 18, 2011.

5. The claimant reached maximum medical improvement
and the end of his healing period for his
compensable shoulder injury on September 26, 2012.

6. Respondent No. 1 controverts the claimant’s claim
for permanent disability benefits in excess of
those benefits previously accepted by Respondent
No. 1.

7. The claimant’s average weekly wage for WCC No.
G007120 is $718.51 (weekly compensation rates of
$479/$359 for TTD/PPD respectively), and for WCC
No. G201978 is $726.09 (weekly compensation rates
of $484/$363 for TTD/PPD respectively).

8. The claimant has failed to establish that he is
permanently and totally disabled.

9. The claimant is entitled to permanent partial
disability benefits for wage loss of 6% rated to
the body as a whole in excess of the 6% wage loss
previously accepted by Respondent No. 1 in WCC No.
G007120.

10. The claimant is entitled to permanent partial
disability benefits for wage loss of 8% rated to
the body as a whole in WCC No. G201978.

AWARD

Respondent No. 1 is directed to pay benefits in

accordance with the findings set forth herein. 

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid
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by Respondent No. 1 in accordance with Ark. Code Ann. § 11-

9-715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

Respondent No. 1 is directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


