
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G206253

CHARLIE STATEWRIGHT, EMPLOYEE CLAIMANT

RICELAND FOODS, INC., EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE COMPANY/
ESIS, INC. (TPA), INSURANCE CARRIER RESPONDENT

OPINION FILED APRIL 30, 2013

Hearing before Administrative Law Judge Barbara Webb on January 31, 2013, in
Stuttgart, Arkansas County, Arkansas.

Claimant appeared Pro Se.

Respondents represented by Mr. Michael E. Ryburn and Mr. Jason Ryburn,
Attorneys at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on January 31, 2013, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on November 21, 2012.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about July

16, 2012, when the claimant contends he sustained a compensable

injury.

3. The claimant earned an average weekly wage of $528.00.

4. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues to be litigated are:

1. Compensability of claimant’s alleged July 16, 2012, injury.

2. If found compensable, claimant’s entitlement to appropriate benefits.

3. Claimant’s entitlement to benefits under § 505(a).

4. All other issues are reserved.

The record consists of a one volume transcript of the January 31, 2013,

hearing, consisting of the testimony of Charlie Statewright, Jr. and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Packet of Medical Bills); and Respondents’ Exhibit No. 1

(Employment Records and Medical Reports).  

FACTUAL BACKGROUND

The claimant is thirty-four (34) years of age (d.o.b. 08/26/1978).  He

graduated from high school in Holly Grove, Arkansas.  He enlisted in the United

States Navy, but never went into the service.  He began working for Riceland Foods

in 1997 or 1998.  He also worked at Producers, Affiliated Foods in Little Rock, and

the Belleview Shoe Factory in DeWitt.  His work experience consists primarily of

factory and farm work.  He went back to work for Riceland Foods in January of 2008
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as a general utility person.  His job duties involved blowing out the machine and

down the wall, keeping the floors clean and taking the trash out.  He was working

on July 16, 2002, on the day shift.  He arrived at work at 7:00 a.m.  He went upstairs

to get ready to clean up the machines which were supposed to be off.  He looked

in the machine and saw bran clods that come off the rice in the machine but they

were not moving.  Believing that the machines were off, he reached in and got one

of the clods out.  He reached in and got a second one out.  He reached in a third

time and felt a pinch.  He realized the machine was still running.  He wrapped up his

finger and went downstairs to look for a supervisor, but couldn’t find one.  He waited

thirty minutes before he went to the nurse’s office.  He was walking out the back

door to get into his vehicle when one of the non-salary supervisors walked through.

He told him that he was injured and needed to go to the clinic.  He told him to “Go

on.”  He drove his vehicle to the nurse.  He explained that he could not have waited

any longer because his hand was wide open and blood was everywhere.  He went

to the nurse’s office and sat there for thirty to forty minutes before he took a drug

test.  He did not go to an emergency room, but went to the clinic.  They wrapped his

hand. He went to Dr. Moore in Little Rock the next day.  He explained that the

accident happened approximately 10:30 a.m.  

He explained that he returned to Riceland to return his uniform.  He got a call

from Dave Hoover.  He was given his termination papers.  He explained that they

normally mailed the termination papers.  Hoover told him that this wasn’t the first

time.  Statewright denied that he had ever been fired for a drug test. 



- 4 -Statewright - G206253

He explained that the machine was still running but he could not tell due to

the noise.  He explained that the lead man failed to turn off the machine.  He

explained that they were constantly having problems with the machines because of

electrical problems.

At the nurse’s station, he was treated by Denise Miller. She cleaned up his

finger, wrapped it up and tried to reassure him that he was not going to lose his

finger.  He explained that it was his index finger.  He had a skin graft and two

surgeries performed by Dr. Michael Moore.  He explained that he went through

another drug test and was sent home.  He called up to Riceland and they told him

that he walked off.  He explained that he would not have walked off the job because

he had two children.  He had just bought a new car and had worked for four years.

He explained that he gave a drug sample before he went to the clinic.  When he

returned to Riceland, he gave a second sample because the first sample was not

registering.  He used his insurance until they told him it was no longer valid.

Workers’ compensation paid for the first three days.  After his drug screen came

back, they refused to pay for any treatment.  

He estimated that he owed between fifteen and twenty thousand dollars in

medical bills.  He explained that he had a conversation with Denise Miller and told

her that he had recently quit smoking marijuana about two weeks prior to the

accident.   He told her that he was concerned he would test positive and she tried

to talk him into going to a rehab program on his own.  He received a call a week or

two later from a doctor in Fort Smith that he had failed the drug test. 
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He was last treated by Dr. Moore in October of 2012, but cannot return

because he owes a balance.  He has applied for jobs, but has not heard anything.

He explained that his finger tip is still numb, but that he can use his hands to work.

  On cross-examination, Statewright admitted that he had served time in

prison for selling drugs from 2004 until 2006.  He admitted that he was a drug user

and that the drug test on the day of the accident was positive for marijuana.  He

explained that there were no signs on the machine to indicate that there was a

problem with the machine and that the machine was supposed to have been turned

off by the lead man.  He agreed that to be entirely safe he should have checked to

make sure the machine was turned off even though it was not his job.  He denied

that he was high at the time of the accident.  He explained that Hoover told him he

was terminated for walking off the job and not for failing a drug test.  He was not

aware that Dr. Moore had released him to resume regular activities as tolerated.

He testified that he was not high on the day in question and that he had not gone

to work high.  He was not working around anyone on the day of the incident. 

Medical records reflect that the claimant tested positive for marijuana.

Records from Dr. Michael Moore also reflect that Statewright underwent detachment

of a right index finger thenar flap on August 10, 2012.  He has not returned for

follow-up treatment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about July

16, 2012, when the claimant contends he sustained a compensable

injury.

3. The claimant earned an average weekly wage of $528.00.

4. Respondents have controverted this claim in its entirety.

5. Claimant has failed to establish by a preponderance of the evidence

that he sustained a compensable injury.  

DISCUSSION

The claimant contends he sustained a compensable injury on or about July

16, 2012, when he was cleaning the machine that should have been turned off but

wasn’t which caused him to lose part of his finger.  The claimant contends that he

attempted to return to work but was sent home.

The respondents contend that the claimant stuck his finger into a running

machine and cut the tip of the finger off.  The claimant tested positive for an illegal

drug on the date of the accident.  The accident was caused by the claimant’s use

of drugs.  The claimant attempted to submit a cold urine sample and the sample

was rejected.  He also told his supervisor that he could not pass a drug screen.  A

drug screen was then obtained at the employer’s premises that was positive.  The

claim is not compensable.  Respondent further contends that the claimant was not

terminated without reasonable cause.

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:
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(i) (a)n accidental injury causing internal or external physical harm to
the body or accident injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by a
specific incident and is identifiable by time and place of occurrence;
(ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .
(v) A hernia as set out in § 11-9-523.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

Ark. Code Ann.  § 11-9-102(4)(B)(iv) provides that “compensable injury” does

not include an injury where the accident was substantially occasioned by the use

of alcohol, illegal drugs, or prescription drugs used in contravention of a physician’s

orders.  The presence of alcohol, illegal drugs, or prescription drugs used  in

contravention of a physician’s orders creates a rebuttable presumption that the

injury or accident was substantially occasioned by the use of such substances.  Ark.

Code Ann. § 11-9-102(4)(B)(iv)(b).  “An employee shall not be entitled to

compensation unless it is proved by a preponderance of the evidence that the

alcohol, illegal drugs, or prescription drugs utilized in contravention of the
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physician’s orders did not substantially occasion the injury or accident.”   § 11-9-

102(4)(B)(iv)(d).

Prior to the passage of Act 796 of 1993, it was the employer’s burden to

prove that an employee’s accident was caused by intoxication or drug use.  Express

Human Resources III v. Terry, 61 Ark. App. 258, 968 S.W.2d 630 (1998).  Act 796

of 1993 now requires the claimant to prove by a preponderance of the evidence that

alcohol or drug use did not substantially occasion the injury. Id. Whether a

rebuttable presumption is overcome by the evidence is a question of fact for the

Commission to determine.  Weaver v. Whitaker Furniture Co., 55 Ark. App. 400,

935 S.W.2d 584 (1996). 

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____ (Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).
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It is not incumbent upon Riceland to produce evidence that Statewright was

impaired prior to the accident.  Rather, once the presumption arose, it is

Statewright’s burden to prove that the injury was not substantially occasioned by

Statewright’s use of marijuana.  

In the instant case, the claimant admitted to using marijuana, but explained

that he had not used marijuana for two weeks prior to the accident.  There was no

witness to the accident.  A review of the evidence reveals that the claimant’s injury

was caused by his poor safety judgment in failing to make sure the machine was off

before he stuck his hand inside of the machine.  There was no evidence that the

machine malfunctioned.  In the instant case, the claimant’s actions of sticking his

hand into an operating machine was in sheer disregard for his own personal safety

which strongly suggests impairment resulting from drug use.  Townley v. Georgia

Pacific Corp., 2012 Ark. App. 48 (2012); Woodall v. Hunnicutt Construction, 340

Ark. 377, 12 S.W.3d 630 (2000).  There was simply no corroboration or verification

of his statements that he had quit smoking marijuana for two weeks prior to the

accident.  Greg Prock v. Bull Shoals Landing, 2012 Ark. App. 47 (2012).  Conjecture

and speculation, even if plausible, cannot take the place of proof.  Ark. Dept. of

Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena Construction

Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas Methodist Hospital

v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). 

In the instant case, I find that the claimant has failed to rebut by a

preponderance of the evidence the presumption that his accident was substantially
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occasioned by the use of illegal drugs.  Because the claimant has failed to establish

that he suffered a compensable injury, it is not necessary to address the

circumstances surrounding his termination from his employment with Riceland.   

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________________
BARBARA WEBB
Administrative Law Judge


