
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G202530

AGURIO SOTELO-ROMAN, EMPLOYEE CLAIMANT

MARTY LINVILLE, INDIVIDUALLY OR

MARTY LINVILLE D/B/A MALCO, INC., 

UNINSURED EMPLOYER RESPONDENT

JUDGMENT/OPINION FILED FEBRUARY 22, 2013

Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski, Arkansas.

Claimant appeared with  his non-attorney representative, Mr. Darrell Brown, Sr.

The respondent was not represented by counsel and failed to appeared.

STATEMENT OF THE CASE

On November 28, 2013, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted in this matter

on October 9, 2012, and a Prehearing Order was filed on October 10, 2012.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and made

a part of the record without objection, subject to any modifications made at the

full hearing.

It must be noted that on October 9, 2012, the respondent failed to appear

and failed to answer all prehearing requests from the Arkansas Workers’

Compensation Commission.  Prehearing notices were sent to respondent by both

certified and regular mail and still respondent did not answer.  As a result, the

prehearing conference went ahead on October 9, 2012, without respondent, and
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as such, no stipulations were made.

As a result of the prehearing conference the Prehearing Order dated

October 10, 2012, was filed and mailed to the respondent by certified mail to his

last known address on file with the Commission, and as shown on the Arkansas

Secretary of State’s records.  The Prehearing Order contained the notice of the

full hearing set by the Commission in this matter for November 28, 2012, in

Little Rock,  Arkansas, at 11:00 a.m. at the Arkansas Workers’ Compensation

Commission, Third Floor Hearing Room A, 324 Spring Street, Little Rock,

Arkansas.  The Prehearing Order and notice of hearing was sent by certified and

regular mail to the respondent’s address on file with the Commission; the certified

letter was returned as “unclaimed”, but the regular first class notice was not

returned.  The respondent failed to appear at the full hearing in Little Rock,

Arkansas, on November 28, 2012, even though I find sufficient legal notice was

provided.  Claimant did appear at the full hearing with his non-attorney

representative pursuant to Ark. Code Ann. § 11-9-704(c)(1)(a(i).

At the full hearing, the following issues were litigated:

1) Whether claimant sustained a compensable back injury by

specific incident on November 1, 2011.

2) If compensability is overcome, whether claimant is entitled to

all associated medical benefits and temporary total disability

benefits from November 1, 2011, through September 1, 2012.

3) Compensation rates.
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The claimant contended at the full hearing that he sustained a

compensable back injury on November 1, 2011.  The claimant contends he has

undergone medical treatment with Christus St. Michael Hospital, UAMS, Dr.

Johns and Dr. Bultemeier, which care has been reasonable and necessary and

related to his compensable injuries and that treatment should be ordered to be

paid by the respondent.  Claimant also contended he is entitled to temporary total

disability benefits from on or about November 1, 2011, through September 1,

2012. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The respondent, Marty Linville d/b/a Malco, Inc., has been

given adequate legal notice of these proceedings.

3) The claimant has proven by a preponderance of the evidence

that he sustained a compensable back injury while employed

by the respondent on November 1, 2011.

4) The claimant’s applicable compensation rates are $333.00

per week for temporary total disability and $250.00 per week
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for permanent partial disability, based on an average weekly

wage of $500.00.

5) The respondent is liable for payment of all reasonable and

necessary medical treatment provided in connection with the

claimant’s compensable injury; including but not limited to, all

medical bills and treatment contained in the record herein

totaling $12,508.90.  Judgment is hereby rendered against

Mark Fleming, individually, and Marty Linville individually, and

Marty Linville d/b/a Malco, Inc. for the outstanding medical

contained in the record herein in the amount of $12,508.90 in

favor of the claimant, Mr. Agurio Sotelo-Roman.

6) Claimant has failed to prove by a preponderance of the

evidence that he is entitled to temporary total disability from

on or about  November 1, 2011, through September 1, 2012

7) Claimant has filed his claim alleging respondent is an “employer”
under the Arkansas Workers’ Compensation Act and such
allegation has gone uncontroverted.  Therefore, I find respondent
in this matter is an uninsured respondent-employer and as such
this claim is hereby referred to the Compliance Division with the
Arkansas Workers’ Compensation Commission for an immediate
investigation regarding the respondent’s status as an uninsured
employer.

DISCUSSION

Claimant credibly testified he worked for the respondent-employer at the

rate of $500.00 per week as a chicken catcher.  Claimant testified that on

November 1, 2011, he sustained a compensable back injury.  The claimant

testified that while catching chickens on November 1, 2011, he felt a pain in his

back.  Claimant testified that he reported his back problem to his boss and that

his boss gave him $1,500.00 for medical bills.

The claimant testified that the $1,500.00 given to him by his boss did not
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cover his medical bills and that he incurred the following medical expenses:

1) Dr. Johns $ 8,447.00

2) UAMS            387.00

3) Dr. Bultemeier       150.00

4) Christus St. Michael     5,024.90

TOTAL $14,008.90

Less Received from Employer      1,500.00

Balance $12,508.90

The claimant’s medical exhibits show that he ultimately received an MRI

of his back on January 19, 2012, which showed, “Moderately large right

paracentral broad-based disk protrusion causing severe stenosis of the r ight

lateral recess with impingement of the descending right SI nerve root,” at L5-S1.

(Cl. Ex. 1)  The claimant went on to credibly testify that he had no back problems

prior to November 1, 2011.  Claimant contends he sustained a compensable back

injury on November 1, 2011, and is entitled to all associated medical treatment

and temporary total disability benefits.   

ADJUDICATION

For the claimant to establish a compensable injury as a result of specific

incident which is identifiable by time and place of occurrence, the following

requirements of Ark. Code Ann. § 11-9-102(4)(A)(i) must be established:

(1)  proof by a preponderance of the evidence of an injury arising out

of and in the course of his employment;
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(2)  proof by a preponderance of the evidence that the injury caused

internal or external physical harm to the body which required

medical services or resulted in disability or death;

(3)   medical evidence supported by objective medical findings, as

defined in Ark. Code Ann. § 11-9-102(16), establishing the injury;

and

(4)   proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and place

of occurrence.

If the claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the alleged injury, he

fails to establish compensability of the claim and the claim must be denied.  Mikel

v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The

claimant has the burden of proving the job relatedness of an alleged injury

without the aid of any kind of presumption in his favor.  Farmers v. L.H. Knight

Co., 220 Ark. 353, 247 S.W .2d 111 (1952).  The burden of proof the claimant

must meet is the preponderance of the evidence.  Voss v. Ward’s Pulpwood

Yard, 248 Ark. 465, 425 S.W .2d 629 (1970).

In the present case, I find that the claimant has met all of the elements

outlined above to prove compensability by a preponderance of the evidence.

Therefore, claimant has proven by a preponderance of the evidence that he

sustained a compensable back injury by specific incident.  Arkansas Code

Annotated § 11-9-508(a) states that an employer shall provide for an injured

employee such medical treatment as may be necessary in connection with the
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injury received by the employee.  Wal-Mart, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003).  I find the medical treatment outlined herein and contained

in the record to be reasonable, necessary, and related to the claimant’s

compensable injury.  Claimant credibly testified his outstanding medical

expenses at this time, related to the compensable injury, is $12,508.90.  Claimant

is hereby granted a judgment in the amount of $12,508.90 against respondents

for unpaid medical expenses.

Claimant has requested temporary total disability benefits from

November 1, 2011, through September 1, 2012.  An employee who suffers a

compensable unscheduled injury is entitled to temporary total disability

compensation for that period within the healing period in which he suffers a total

incapacity to earn wages.  Ark. State. Hwy. v. Brashears, 277 Ark. 244, 613

S.W.2d 392 (1981).  In the case at hand, the claimant put on no evidence of his

ability or inability to work between November 1, 2011, through September 1,

2012.  Claimant must prove his entitlement to temporary total disability benefits

by a preponderance of the evidence.  Ark. Code Ann. § 11-9-705(a)(3).  Here, the

claimant presented no evidence regarding temporary total disability; instead, he

merely asked for it.  Additionally, the medical evidence is void of any mention of

healing period or work status.  The claimant has the burden, and has failed to

meet his burden with regard to temporary total disability.  I find claimant’s

testimony to be credible with regard to his average weekly wage.  Therefore, I
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find claimant’s average weekly wage to be $500.00 per week which would make

the claimant’s compensation rate $333/$250 for temporary total disability and

permanent partial disability, respectively.

ORDER/JUDGMENT

The claimant has proven by a preponderance of the evidence that he

sustained a compensable back injury on November 1, 2011, while in the

respondent’s employ.  Respondent is hereby directed and ordered to comply with

the findings of fact and conclusions of law outlined herein.  Specifically, judgment

is rendered against the respondent for all medical expenses contained in the

record herein, including but not limited to $12,508.90 in favor of the claimant, Mr.

Agurio Sotelo-Roman. 

All benefits awarded herein which have heretofore accrued are payable in

a lump sum without discount.  This award shall bear interest at the legal rate

pursuant to A.C.A. § 11-9-809 until paid.  This claim is hereby referred to the

Compliance Division of the Arkansas Workers’ Compensation Commission for

investigation.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


