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in Warren, Bradley County, Arkansas.

Claimant was represented by Mr. F. Mattison Thomas, III, Attorney at Law, El
Dorado, Arkansas.

Respondents represented by Ms. Susan M. Fowler, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on January 17, 2013, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on October 24, 2012.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

February 7, 2011, and on or about May 4, 2011, when the claimant

contends she sustained compensable injuries to her hands.

By agreement of the parties, the issues to be litigated are:

1. Compensability of claimant’s alleged February 7, 2011, and May 4,

2011, injuries to her hands.

2. If found compensable, claimant’s entitlement to medical benefits,

temporary total disability benefits from October 13, 2011, to a date yet

to be determined and temporary partial disability benefits.

3. Average weekly wage and applicable compensation rate.

4. Controversion and attorney’s fees.

5. All other issues are reserved.

The record consists of a one volume transcript of the January 17, 2013,

hearing, consisting of the testimony of Valerie R. (Terry) Smith and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Packet of Medical Records); Respondents’ Exhibit No. 1 (Packet of

Medical Records); and Respondents’ Exhibit No. 2 (Wage Records).  I am also

incorporating by reference the transcript of Dr. Jeanine Andersson dated February

14, 2013, a copy of which is retained in the Commission file. 

At the hearing, the claimant objected to the introduction of pages 59-61 of

Claimant’s Exhibit One pending the introduction of the deposition of Dr. Andersson.

In light of the post-hearing submission and introduction of Dr. Andersson’s
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deposition, I find that the claimant’s objections should be overruled and the

evidence admitted into the record of this proceeding.

  FACTUAL BACKGROUND

Valerie Smith (Terry) began working for Georgia Pacific on February 2,

2011.  She was employed as an utility person.  Smith explained that she picked up

the wood rejected by the dryers at the dump gates and put it on a cart.  The sheets

of wood are 54 inches wide and about six to seven feet long similar to a sheet of

plywood.  She estimated that she picked up approximately 75-100 sheets of wood

from two dryers.  Smith explained that when she was first hired, she was

responsible to pick up both dump gates which consisted of approximately 800

sheets of wood or more each day.  She would stack approximately 75 sheets of

wood on the push pallet and the forklift would pick it up and she would have to refill

it.  She explained that if the wood was wet, she would have to drag it before she got

it up on the cart.   On February 7, 2011, she began experiencing pain in her right

hand.  She had never had pain or an injury to her right hand before.  She had

previously worked as a supervisor at the Ashley Inn.  She reported the pain in her

right hand to her supervisor, Brett Matthews.  She was not sent to the doctor and

her job duties remained the same.  She continued to work in the same job until May

4, 2011.  She worked forty-eight hours plus overtime.  She worked for six days a

week for either an eight hour shift or a twelve hour shift.  She was initially paid

$12.84 per hour but was increased to $14.84 per hour.  She estimated a good

check to be about $700.00 and $800.00 per week.  On May 4, 2011, she reported
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a second injury because both hands had started to ache.  She wore braces on both

hands that the doctors had given her.  She was treated by Dr. Barry Thompson, her

family doctor, in March or April after her compensation claim had been denied.  She

was also treated by Dr. Jeanine Andersson.  Andersson prescribed surgery on the

right hand and then on the left hand.  Smith continued to work until the end of

August when she was moved to a grader job which still required her to lift and stack

wood.  She testified that the grader job was not as bad as the dump gate job but

that she had to handle approximately 800 pieces of wood per day.  She continued

to have problems with her hands which she reported to her supervisor, Mr. Gerald.

She worked until they closed the mill a few months later.  She moved to the

Georgia-Pacific paper mill in Crossett.  She went into training to work a wrapper for

toilet paper.  She did not complete the training because she was terminated for not

listening.  She explained that she was on strong pain medications due to her hands.

She was taking Lorcet Plus prescribed by Dr. Thompson and a steroid pack

prescribed by Dr. Andersson.  Her last day to work was January 27, 2012.  She

continues to draw unemployment benefits.  She initially received $355.00 per week

for six months, but the payments were reduced down to $199.00 per week.  Her

extension runs out in March of 2013.  

Smith testified that she would like to work outside, but was unable to work

due to the severe pain in her right hand.   She explained that she was hopeful that

with surgery she could return to work.  She is willing to return to Georgia-Pacific to

work after she has had surgery on her hands.  She has also been diagnosed with
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hyperthyroidism.  She currently walks and lifts weights.  She quit smoking

approximately eight months ago.  She had never had problems with her hands, a

sudden injury, or a job which required her to perform rapid repetitive motion.  She

has applied on-line to go back to work but she had not been called back to work. 

On cross-examination, Smith testified that she did not work from November

13, 2011, until December 12, 2011, between her jobs at Plywood and Paper.  She

drew severance pay initially and later drew unemployment.  She initially made

$12.84 per hour but later earned $14.95.  She worked a relief shift consisting of six

days per week.  She was asked to work twelve hours instead of eight hours two to

three times per week.  Her salary increased to $15.61 when she worked at Paper.

She alternated between 40 and 48 hour work weeks.

Dr. Andersson testified by way of deposition.  She opined that the claimant’s

carpal tunnel in her right and left hand did not arise directly out of her employment

within a reasonable degree of medical certainty.  She explained that the claimant

described her symptoms as developing after four days at work.  She also had other

risk factors including obesity, smoking, and hyperthryroidism.  In addition,

Andersson explained that her nerve conduction study revealed that she was at a

moderate to severe level which would not have occurred without a significant

trauma.  She also testified that even after two months of the work activities

described by the claimant, the claimant’s condition would not show up consistent

with the findings of the nerve conduction test.  Andersson explained “My opinion is

she probably had preexisting carpal tunnel that was aggravated by her occupation.
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And I think certainly by continuing doing her occupation, it was certainly

aggravated.”     

Medical records reveal that the claimant was evaluated by Dr. Barry

Thompson on March 3, 2011, with complaints of pain in her right hand down

through her elbow for the past two weeks.  She was wearing a wrist splint and

reported that she had been working as a dryer feeder at Georgia-Pacific Plywood

for almost two months.  Smith was diagnosed with right carpal tunnel syndrome,

right bicipital tenosynovitis, and Raynaud’s syndrome.  She was advised to quit

smoking and placed on medications.  Smith returned for a follow-up evaluation on

May 3, 2011, with complaints that her carpal tunnel had gotten worse and had gone

to her left hand.  She reported that she had to pick up 800 sheets of plywood today.

She reported that she sleeps in a wrist splint but that it does not help.  Smith was

advised to wear wrist splints at work and again advised to quit smoking.  She

returned to Dr. Thompson on May 31, 2011, for a recheck.  She reported that she

cannot raise her right arm over her head any more and needed steroids and refill

of her prescriptions.  She was given advice on behavioral modification, exercise,

and diet.  She was advised to stop smoking.  She was diagnosed with bursitis in her

right shoulder.  On June 28, 2011, she returned to Dr. Thompson.  Smith reported

that she was still having lots of problems with carpal tunnel but that she cannot take

off work for carpal tunnel surgery until she had worked six months.  She also asked

for something to help her quit smoking.  She was advised to use nicotine patches

and gum along with other aids.  On July 26, 2011, Smith returned for a follow-up
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evaluation with Dr. Thompson.  Smith stated that her carpal tunnel was still

bothering her “really bad” causing her right middle finger to be numb and that her

shoulder and elbows still hurt.  She was referred to Dr. Pippenger for nerve

conduction studies.  On August 9, 2011, she returned to Dr. Thompson with

complaints that her medicine was not helping the pain.  She reported that her job

had changed and she now had to pull on things.  She stated that her pain is worse

at night and her hands have to wake back up after sleeping.  Dr. Thompson noted

that her tenosynovitis had improved and that she was scheduled to see Dr.

Pippenger on August 18, 2011, for a nerve conduction study.  

On June 4, 2012, Smith was evaluated by Dr. Jeanine Andersson for bilateral

hand numbness and tingling with the right greater than the left for more than one

year.  Smith reported that she had been laid off from work since October of 2011.

Smith reported that she had done repetitive lifting, gripping, and grasping at her

earlier job.  Her hand became numb and tingly and she had severe pain after

beginning the job.  She reported that her hands fall asleep at night and while driving.

She reported that her right hand is worse than her left and that her symptoms

improve when she wears a splint.  She underwent a nerve conduction study with Dr.

Rutherford which revealed shift right moderately severe carpal tunnel syndrome and

left mild to moderate carpal tunnel syndrome.  Andersson recommended bilateral

wrist splints at nighttime and bilateral carpal tunnel release surgeries starting with

the right.  She was given a Medrol Dosepak and advised to think about her options.
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On January 3, 2013, Smith returned to Dr. Thompson.  He notes that she

was diagnosed on November 27, 2012, as severely hyperthyroid from Graves’

disease.  He noted she was working at GP Tissue but remained disabled from work

due to severe carpal tunnel.  Thompson also noted that she could not have surgery

until her thyroid was under control.

CONTENTIONS

The claimant contends that on February 7, 2011, while working for the

respondent and performing the essential and necessary duties of her job, claimant

suffered an injury to her hands which she reported to her supervisor, Brett

Matthews.  Claimant was advised to return to work which she did.  She continued

to work and experienced pain as she performed her job duties.  On May 4, 2011,

the pain to her hands was so severe that she reported to her supervisor, Justin

Corley, who took claimant to the first aid office.  Claimant has sought medical

attention and at this time is unable to continue work.  The respondents have failed

to provide limited duty work or indemnity benefits to the claimant. 

The respondents contend the claimant cannot establish her employment is

the major cause of her alleged injuries in this matter.  In the alternative, respondents

would assert an offset against any temporary total disability benefits owed based

on unemployment benefits received by the claimant during the relevant time frame.
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DISCUSSION

Compensability

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  A claimant

seeking workers’ compensation benefits for a gradual-onset injury must prove by

a preponderance of the evidence that:  (1) the injury arose out of and in the course

of his or her employment; (2) the injury caused internal or external physical harm

to the body that required medical services or resulted in disability or death; (3) the

injury was the major cause of the disability or need for treatment.   Ark. Code Ann.

§ 11-9-102(4)(A)(ii) and (E)(ii) (Repl. 2002).  Because carpal tunnel syndrome is by

definition a gradual onset injury, it is not necessary that the claimant prove that this

injury was caused by rapid repetitive motion.  See Kildow v. Baldwin Piano & Organ,

333 Ark. 335, 969 S.W.2d 190 (1998).

After review of the evidence, I find that the claimant has established that she

suffers from carpal tunnel syndrome in both of her hands which was aggravated but

not initially caused by her work in February and May of 2011.  The evidence reveals

that the claimant made her initial complaints of numbness and pain in her right hand

within two weeks of beginning her employment with Georgia-Pacific Plywood in

February of 2011.   She testified that she reported the pain and continued to work

in the same job until the pain and other symptoms became worse in May of 2011.
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In the present matter, the claimant had not offered any medical opinion as

to causation.  The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997).

On the other hand, the respondents have offered the testimony of Dr.

Jeanine Andersson, an orthopedic specialist.  Dr. Andersson has opined that the

cause of claimant’s carpal tunnel syndrome was not her work.  However, she has

opined that her work could have aggravated her pre-existing carpal tunnel

syndrome.

In Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467 (2000), the

Arkansas Court of Appeals discussed the difference between an aggravation and

a recurrence as it relates to workers’ compensation law.  The Court stated:

An aggravation is a new injury resulting from an independent incident.
Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883
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(1996).  A recurrence is not a new injury but merely another period of
incapacitation resulting from a previous injury.  Atkins Nursing Home
v. Gray, 54 Ark. App. 125, 923 S.W.2d 897 (1996).  A recurrence
exists when the second complication is a natural and probable
consequence of a prior injury.  Weldon v. Pierce Bros. Constr., 54
Ark. App. 344, 925 S.W.2d 179 (1996). 

Id. at 130, 10 S.W.3d at 468.  An aggravation is a new injury with an independent

cause and, therefore, must meet the requirements for a compensable injury.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000); Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).

The test to determine whether a subsequent episode is a recurrence or an

aggravation is whether the subsequent episode was a natural and probable result

of the first injury or if it was precipitated by an independent intervening cause.

Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there is

a causal connection between the primary and the subsequent disability, there is no

independent intervening cause unless the subsequent disability is triggered by

activity on the part of the claimant which is unreasonable under the circumstances.

Guidry v. J & R Eads Const. Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984),

Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998), Davis

v. Old Dominion Freight Line, Inc. 341 Ark. 751, 20  S.W.3d 326 (2000).

The determination of the credibility of the witnesses and the weight to be

given their testimony are matters exclusively within the province of the Commission.

Cooper v. Hiland Dairy, 69 Ark. App. 200, 11 S.W.3d 5 (2000).

 As noted above, I have found that the claimant’s carpal tunnel syndrome

was not initially caused by her work.  However, the evidence reveals that the
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claimant continued to work at Georgia-Pacific from February of 2011 until she was

laid off in October of 2011 and the plant closed at the end of 2011.  Her work

consisted of heavy lifting, grasping, and stacking sheets of plywood up to 800

pieces per day.  The claimant’s symptoms continued to get worse and eventually

caused her to seek medical attention on her own when the company wouldn’t

provide her treatment.  There was no evidence offered that the claimant had prior

problems with carpal tunnel syndrome prior to her work at Georgia-Pacific.  The

evidence in this case demonstrates that her condition was aggravated by her work

duties which continued to exacerbate her pre-existing condition.

The evidence further demonstrates that Smith’s need for medical treatment

from Dr. Thompson and Dr. Andersson was related to the claimant’s work-related

injury.  Based on Dr. Andersson’s records, it is equally clear that the claimant’s need

for carpal tunnel release surgery on both hands is also related to the work-related

injury.  This medical evidence is further substantiated by the testimony of the

claimant. 

Based on the clear weight of the medical evidence in this case from

claimant’s treating physicians, I find that the medical treatment provided by Dr.

Thompson and Dr. Andersson,  beginning March 3, 2011, and continuing to a date

yet to be determined, is reasonable and necessary and related to the compensable

injury.  
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Calculation of Average Weekly Wage

The evidence reveals that the claimant worked for the respondent from

February of 2011 until October of 2011.  She testified that she worked

approximately 48 hours per week and was initially paid $12.84 per hour.  However

her pay was subsequently raised to $14.95 per hour.  The plywood operation was

closed at the end of 2011.  She worked briefly at the paper mill where she made

$15.61 per hour.  The wage records offered into evidence do not clearly reflect the

number of hours worked.  Based on the above testimony, the correct average

weekly wage is $717.60, resulting in an applicable weekly compensation rate for

temporary total disability of $478.00.  Mack Coal Company v. Hill, 204 Ark. 407, 162

S.W.2d 906 (1942). 

Temporary Total Disability

Claimant is contending that she is entitled to temporary total disability

benefits from October 13, 2011, to a date yet to be determined.   The claimant is

entitled to temporary total benefits if she can satisfy a two-prong test:  (1) claimant

must be within her healing period; and (2) completely incapacitated from earning

wages.  Ark. Highway & Trans. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period is defined as that period for healing the injury, which

continues until claimant is as far restored as the permanent nature of the injury will

allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  Based

on the credible evidence, the claimant continues in her healing period and has not

been able to return to work due to the pain in her hands.  Although the claimant
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testified that she returned to work at the Georgia-Pacific paper mill in late 2011, she

explained that she was terminated from the paper mill in January of 2012.  She

explained that she was unable to complete her training because she was taking

pain pills for the pain in her hands.  See,  Superior Industries v. Thomaston, 72 Ark.

App. 7, 32 S.W.3d 52 (2000).  She also testified that she collected severance pay

from the plywood company for a short period of time and then began collecting

unemployment except for the time she worked at the paper mill.  Based on the

preponderance of the evidence, I find that the claimant is entitled to temporary total

disability benefits for the time period from October 13, 2011, until a date yet to be

determined.  Pursuant to Ark. Code Ann. §11-9-506, any temporary total disability

benefits are payable to the claimant with respect to any week for which she receives

unemployment benefits only to the extent that the temporary total disability

otherwise payable exceeds the unemployment benefits.  Moreover, I find that the

claimant is not entitled to temporary total disability benefits for the period of time she

drew severance pay or when she was employed at Georgia-Pacific paper mill.

Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that the respondent

has fully controverted compensability of the claimant’s carpal tunnel injuries,

medical treatment, and temporary total disability benefits.  I find that the claimant’s

attorney is entitled to a twenty-five percent (25%) statutory attorney’s fee on the

indemnity benefits awarded to the claimant as a result of the findings herein, one-

half of the fee to be paid by the claimant and one-half of the fee to be paid by the
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respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 1996); and Death

& Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

February 7, 2011, and on or about May 4, 2011.

3. The claimant has proven by a preponderance of the evidence that

she sustained compensable carpal tunnel syndrome injuries to her

hands.

4. The claimant is entitled to temporary total disability benefits from

October 13, 2011, until a date yet to be determined, based on an

average weekly wage of $717.60 (48 hours x $14.95 per hour),

resulting in an applicable temporary total disability weekly rate of

$478.00.  Pursuant to Ark. Code Ann. §11-9-506, any temporary total

disability benefits are payable to the claimant with respect to any

week for which she receives unemployment benefits only to the extent

that the temporary total disability otherwise payable exceeds the

unemployment benefits.  The claimant is not entitled to temporary

total disability benefits for any period of time after October of 2011

when she collected severance pay or worked at the paper mill.
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5. The claimant is entitled to payment of reasonable and necessary

medical bills incurred in connection with her injuries, including the

treatment by Dr. Thompson and Dr. Andersson.  In addition, the

claimant is entitled to all future reasonable and necessary medical

bills, including mileage reimbursement, in connection with her

treatment by Dr. Thompson and Dr. Andersson of the carpal tunnel

injuries to her hands, including the recommended surgical release

procedures.

6. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).
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IT IS SO ORDERED.

___________________________________
BARBARA WEBB
Administrative Law Judge


