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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F805356

DONALD SMITH, EMPLOYEE CLAIMANT

LUBY’S EQUIPMENT, EMPLOYER RESPONDENT

SENTRY INSURANCE, CARRIER                              RESPONDENT 
                                

OPINION FILED JULY 26, 2013

This matter was submitted on the record before ADMINISTRATIVE LAW
JUDGE CHANDRA L. BLACK, on July 25, 2013, Pulaski County, Little
Rock, Arkansas.

Claimant was represented by Ms. Laura McKinnon, Attorney at Law,
Fayetteville, Arkansas.   

Respondents were represented by Mr. Joseph H. Purvis, Attorney at
Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     This matter comes before the Commission for the purpose of

dealing with the respondents’ Motion to Dismiss and to determine

whether the above-referenced matter should be dismissed for want

of prosecution, pursuant to Dillard v. Benton County Sheriff’s

Office, 87 Ark. App. 379, 192 S.W. 3d 287 (2004). 

     The record consists of the Commission’s letter of June 26,

2013, Claimant’s Additional Benefits Letters(September 22, 2009

and June 7, 2011), Respondents’ Motions to Dismiss(July 12, 2013,

and June 26, 2013), and Responsive Brief of July 12, 2013,

Claimant’s Brief in Response to Respondents’ Motion to Dismiss,
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and Claimant’s Responsive Filing(email of July 18, 2013).  These

have been blue-backed and marked Commission’s Exhibit No. 1.  All

other documents from the file referenced herein this Opinion are

incorporated herein by reference. 

                           DISCUSSION

     The claimant sustained an admittedly compensable injury to

his left shoulder on October 23, 2007, while in the course and

scope of his employment with the respondent-employer.  The

claimant’s vehicle was struck broadside by another car.  

     Ultimately, the claimant came under the care of Dr. Stephen

Heim, an orthopedist, for treatment of his shoulder.  The

claimant was assessed with a left shoulder rotator cuff tear.  

As a result, Dr. Heim performed shoulder surgery, in the form of

a rotator cuff repair in September of 2008.  

     The respondents paid for this surgery and other medical

benefits for the claimant’s left shoulder injury.  In addition to

this, the respondents also paid some temporary total disability

compensation, along with an anatomical rating of 8% to the upper

extremity and 5% to the body as a whole. 

     Subsequently, the claimant alleged that he sustained an

injury to his neck as a result of the October 23, 2007 automobile

accident.  A cervical MRI was performed by Dr. Kannoute of the

Cooper Clinic, on January 9, 2008.  The respondents controverted

any liability for treatment to the claimant’s cervical area.
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     On September 23, 2009, the claimant’s attorney filed with

the Commission, an “Additional Benefits Letter.”  However, no

hearing was being requested at that time.          

     The claimant underwent an Independent Medical Examination

for his neck by Dr. Wayne Bruffett.  In a report dated July 1,

2009, Dr. Knox opined that he did not feel that an anterior

cervical discectomy and fusion was indicated for the claimant. 

He also stated that there was no obvious objective evidence of

injury from this motor vehicle accident.

     In September of 2010, the claimant requested a hearing on a

claim for additional benefits.  The respondents filed its

response to the Prehearing Questionnaire, on October 6, 2010.  A

Prehearing Telephone Conference was held on November 15, 2010. 

At that time, the parties agreed that the following issues would

be litigated during a full hearing, on January 26, 2011:

1.  Compensability of the claimant’s cervical injury. 

2.  Extent of permanency, including but not limited to the   
  claimant’s assigned rating, of a 7% permanent partial      
  impairment.

3.  Reasonable and necessary medical benefits.

4.  An Attorney’s fee.

     On January 17, 2011, the respondents’ attorney wrote to the

Commission requesting that the full hearing(of January 26, 2011)

be continued so that they could complete discovery.  Such

discovery completion included the deposition of Dr. Wayne
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Buffett.  The respondents’ attorney advised that the claimant had

no objection to the hearing being continued.

     As a result, on January 21, 2011, the hearing was cancelled,

and this case was returned to the Commission’s general files.

     The claimant’s attorney filed another “Additional Benefits

Letter,” on June 7, 2011.  However, no hearing was being

requested at that time.

     On May 20, 2013, the claimant requested a hearing on the

merits of several issues, including the compensability of the

claimant’s alleged cervical condition.  The claimant also

enclosed an executed copy of the Claimant’s Prehearing

Questionnaire and Claimant’s Executed Preliminary Notice.  A copy

of these pleadings was provided to the respondents.  

     The Commission mailed Prehearing Notices and Questionniares

to parties on May 22, 2013.  On June 26, 2013, the respondents

filed a Motion to Dismiss, instead of a response to the

Prehearing Questionnaire.  

     On that same date, the Commission held a telephone

conference with the parties.  At that time, the respondents

requested a ruling on its Motion to Dismiss prior to a full

hearing being held on the merits.  The parties agreed that said

Motion could be resolved on the record.  As a result, the parties

were directed to submit briefs to the Commission by July 12,

2013.          
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     In the present matter, the sole issue for determination is

whether this claim should be dismissed for failure to prosecute

pursuant to Ark. Code Ann. §11-9-702, and Commission’s Rule

099.13.   

     The respondents primarily argue that this claim should be

dismissed because the claimant’s cervical claim is barred by the

statute of limitations and failure to prosecute for over two and

half years.  The claimant has indicated that a full hearing

should had on any statute of limitations argument.  In addition

to this, the claimant has indicated that he is now ready to

prosecute this claim for additional benefits. 

     After consideration of the evidence presented, I find that

the respondents' Motion to Dismiss should be denied at this time. 

Specifically, I am persuaded that a full hearing on all of the

unresolved issues will best ascertain the rights of the parties.  

                     FINDINGS AND CONCLUSIONS     

          After review, I make the following findings of fact:    

    1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of this claim.

2.  The claimant has filed multiple claims for additional
         benefits in this matter. 

3.  The respondents filed a Motion to Dismiss.          
 

     4.  The claimant has objected to the dismissal of his claim.

     5.  At this time, there are unresolved issues to be          
         adjudicated by the Commission, in this matter.
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     6.  That a full hearing on the merits of these unresolved
         issues will best ascertain the rights of the parties.  
         He is now ready to prosecute her claim.

7.  That respondents’ Motion to Dismiss is hereby       
    denied at this time.

         

                              ORDER

     Based upon the foregoing Findings of Fact and Conclusions

of Law, I find that respondents’ Motion to Dismiss should be

denied at this time. 

IT IS SO ORDERED.

                                                          
                    CHANDRA L. BLACK
                    Administrative Law Judge  


