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Claimant was represented by HONORABLE M. SCOTT WILLHITE, Attorney
at Law, Jonesboro, Arkansas.

The respondents were represented by HONORABLE WILLIAM C. FRYE,
Attorney at Law, North Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 6, 2013, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter

on May 16, 2013, and a Prehearing Order was filed on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

The parties stipulated to the following at the June 6, 2013, full hearing:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all
relevant times, including March 30, 2010

3) Claimant’s compensation rates are $562/$422 per week for
temporary total disability and permanent partial disability,
respectively.

4) The Administrative Law Judge Opinion dated February 14, 2012,
finding the claimant had proven by a preponderance of the
evidence that she suffered a compensable neck injury and was
entitled to the resulting indemnity and  medical benefits was
affirmed by the Full Commission on July 24, 2012, and is
res judicata.

5) Claimant received an eleven percent (11%) whole body
impairment which has been accepted by the respondents.

At the full hearing, the parties agreed the sole issue would be whether

the claimant is entitled to wage loss disability benefits in excess of her eleven

percent (11%) whole body impairment rating.

The claimant contended at the full hearing that she sustained

permanent impairment which entitles her to receive benefits for a rating.

Claimant contended she has not returned to work and is entitled to receive

wage loss benefits and attorney’s fees.  (T. p. 4,  lines 19-24)

Respondents contended at the full hearing that the claimant underwent

a two level fusion with Dr. Adametz and was released on February 26, 2013,

without specific restrictions.  That Dr. Adametz has assigned an eleven

percent (11%) rating to the body as a whole, which respondents have

accepted.  Respondents contended the claimant has been released without
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restrictions to return to her regular work and is not entitled to wage loss

disability benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) Claimant has proven by a preponderance of the evidence that
she is entitled to wage loss disability benefits in the amount of
10% over and above her whole body permanent partial
impairment rating of 11%.

4) Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney
is entitled to a 25% attorney’s fee on the indemnity benefits
awarded herein.  This fee is to be paid one-half by the carrier
and one-half by the claimant.

DISCUSSION

The claimant, age 45, testified she had an “Associate’s Degree.”  (T. p.

21, lines 14-15)  The claimant worked for the respondent employer as a

respiratory therapist.  The claimant testified as follows regarding some of the
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duties of a respiratory therapist:

A Well, I would work sometimes in the NICU.

Q Don’t use terms that we might not understand.  Try to
explain in layman’s terms, for non-medical people, what you
would do.

A Okay.  I would attend emergency C-sections or deliveries,
pre-term deliveries, and I would take the baby from the doctor
once it was born to the table, evaluate it, start CPR if necessary.
That’s if I worked in NICU, which is neonatal intensive care unit.
Sometimes I worked in adult ICU’s, and that’s breathing
treatments, chest PT, where I beat on the chest, CPR, chest
compressions, bagging, ambu bag, drawing blood gases,
education.  I do a wide range of jobs.  (T. p. 9, lines 1-12)

The claimant’s sole occupation for 20-plus years was that of a

respiratory therapist.  (T. p. 20, lines 16-18)  The claimant was a traveling

respiratory therapist and worked for multiple agencies over a span of several

years:

Q All right.  In doing that work, would you do it at one facility
typically?

A Well, for stretches of three months to a year.  I’m a
traveling -- 

Q Explain to the judge how that works.

A Okay.  Well, I’m signed up with several different agencies,
probably 10 or 12 agencies, and they called me and offered me
jobs, and I tell them where I, you know, where I would like to
work.  And I interview over the telephone with the employers, and
then I drive to whatever state I’ll work at for a specific amount of
time.  Contracts range from three months to a year maximum.
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Q So for the past 20-plus years, then, you’ve been doing a
lot of traveling and working as a respiratory therapist in various
locations.

A Yes.  (T. pp. 9-10, lines 19-25 & 1-9)

On March 30, 2010, the claimant was working out of state for the

respondent employer when she sustained a stipulated compensable neck

injury; which resulted in the need for surgery and an eleven percent (11%)

whole body impairment.  Following the claimant’s neck surgery on October 24,

2012 (T. p. 7, lines 23-25), the claimant has not been offered any

opportunities to work as a respiratory therapist.  (T. p. 11, lines 22-24)  Since

the claimant’s neck surgery, she testified she was taking hydrocodone for

pain.  (T. pp. 12-13, lines 22-25 & 1-2)

The claimant testified that even after her October 24, 2012, neck

surgery she continues to have pain and numbness.  The claimant testified as

follows regarding her post surgery symptoms:

A Well, just the numbness from, on my left side, it is from my
shoulder down through my fingertips, and then sometimes from
my elbow through my fingertips on the right side.

Q Okay.  Let’s talk about how often that occurs.  When do
you experience those type of problems?

A Every day, but not all day every day.  It’s -- and I can’t say,
I can’t pinpoint like what brings it on.  Like when I first walked in
here, into the workers’ comp building, I was fine; and I sat down
in the chair in the lobby, and I didn’t have anything to rest my
arm, I was just sitting in the chair with my arm hanging down for
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about 15 or 20 minutes I was down there, and my arm went
numb.

Q Is that your left arm?

A My left arm went numb.  Sometimes when I’m driving down
the street, because I go from Lonoke, from my house in Lonoke,
to my mom’s house in Jacksonville, it’s exactly ten miles, en
route, driving with my right hand, my right arm will go to sleep,
will get numb, and then I have to change, I put it on the arm rest
and drive with my left arm.  Sometimes when I bend over, then
it will cause me to have a headache, and then the numbness will
go, you know, down my left shoulder.  So it’s just different things.
I can’t say what brings it on, when it is going to happen, it’s not
every time I bend over, it’s not every time I drive.  I can wake up
in the middle of the night and turn over and have a pain shoot
down my neck and then my arm will go numb.  I don’t know, I
don’[t know what brings it on.  (T. pp. 13-14, lines 7-25 & 1-8)

The medical records show the claimant treated with Dr. Adametz after

her October 24, 2012, neck surgery on December 28, 2012.  Dr. Adametz’s

December 28, 2012, report states, “She says she has some pain in her left

scapula and her left shoulder area.”  And “she still has some numbness in her

finger.”  As a result, Dr. Adametz gave the claimant an “I.M. injection.”  (RX1,

p. 5)  Dr. Adametz went on to state in his December 28, 2012, report:

I did talk to her again about returning to work and trying to get
her over all of this. She says there are a few things she is
concerned about.  She is concerned she won’t be able to do
blood gases because of the numbness in her fingers, and she is
concerned that she might drop a baby, etc. if she is involved in
a delivery.  Obviously, there are some things she could do.  If her
bosses work with her just a little bit, we would certainly try to get
her back to work.  I don’t see any reason why she couldn’t do
respiratory treatments and at least a good portion of what she
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normally does with some exceptions possibly.  (RX1, p. 5)

The medical records show the claimant returned to Dr. Adametz on

February 26, 2013, with continued complaints of pain and numbness.  (RX1,

p. 6)  Dr. Adametz’s February 26, 2013, report states, “Apparently, she was

told that she could not come back on any restrictions.”  (RX1, p. 6)  At that

time, Dr. Adametz did not put any restrictions on the claimant’s work, but did

state, “I did, of course, advise her to be careful and not fall or jerk anything or

pick up something extremely heavy.”  (RX1, p. 6)  Dr. Adametz also

prescribed the claimant Flexeril on February 26, 2013.

Claimant contends entitlement to wage loss disability benefits over and

above her 11% whole body impairment.  Respondents contend claimant is not

entitled to wage loss disability benefits and argue that since the claimant has

been released to work without restrictions she has no wage loss.

ADJUDICATION

Claimant has contended that as a result of her compensable neck injury

she is entitled to wage loss disability benefits.  Wage loss disability benefits

is controlled by Ark. Code Ann. § 11-9-522(b)(1) which states:

In considering claims for permanent partial disability benefits in
excess of the employee’s percentage of permanent physical
impairment, the Workers’ Compensation Commission may take
into account, in addition to the percentage of permanent physical
impairment, such factors as the employee’s age, education, work
experience and other matters reasonably expected to affect his
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or her future earning capacity.

See Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990).

Such “other matters” include motivation, post injury income, credibility,

demeanor, and a multitude of other factors.  Glass v. Eden, 233 Ark. 786, 346

S.W.2d 685 (1961).  

To be entitled to any wage loss disability in excess of an impairment

rating, the claimant must prove by a preponderance of the evidence that she

sustained permanent physical impairment as the result of a compensable

injury.  Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000).

The wage loss factor is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75 Ark.

App. 232, 58 S.W.3d 848 (2001).  In considering factors that may impact the

claimant’s future earning capacity, the Commission considers his motivation

to return to work, because a lack of interest or a negative attitude impedes the

assessment of his loss of earning capacity.  The Commission may use its own

superior knowledge of industrial demands, limitations, and requirements in

conjunction with the evidence to determine wage loss disability.  Oller v.

Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

Arkansas Code Annotated § 11-9-102(4)(F)(ii) provides:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the major cause
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of the disability or impairment.
(b) If any compensable injury combines with a preexisting

disease or condition or the natural process of aging to cause or
prolong disability or a need for treatment, permanent benefits
shall be payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

Major cause is more than 50% of the cause, and has to be established

by a preponderance of the evidence.  “Disability” is the incapacity because of

a compensable injury to earn, in the same or other employment the wages

which the employee was receiving at the time of the injury.  Ark. Code Ann.

§ 11-9-102(8).  

The credible evidence now before the Commission shows the claimant

has worked her entire adult life as a respiratory therapist.  The claimant

credibly testified her work duties would vary from hospital to hospital

depending on where her travels took her.  The claimant credibly testified that

at times she would be required to move patients in their beds.  (T. p. 27, lines

8-20)  The evidence shows the claimant continues to have pain and

numbness after her neck surgery.  A review of the evidence shows Dr.

Adametz gave few restrictions only after the claimant was told by her

employer she could not return with any restrictions.  (RX1, p. 6)  However,

even Dr. Adametz’s February 26, 2013, report stated she should not “jerk

anything or pick up something extremely heavy.”  I find the claimant’s job
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duties of moving patients, as she testified, would be affected by her 11%

whole body impairment.  Lifting a patient could be “extremely heavy” and a

task she may not be able to perform due to her impairment.  It is also

important to note that the claimant is now drawing Social Security disability

benefits which could impact her motivation to return to work.  On the other

hand, claimant asked Dr. Adametz to give no restrictions so she could return

to work which shows a strong motivation to return to work.  The claimant still

takes pain medication and still suffers from numbness.  The claimant is 45

years old and has only worked as a respiratory therapist.  The claimant has

not worked since her neck surgery and has legitimate concerns about her

abilities to work in her chosen profession with arm and hand numbness.  It is

obvious that respondents nor any other agency have returned the claimant to

work either due to her impairment or injury.  It is also clear an 11% whole body

impairment will affect the claimant ‘s ability to work in some ways. 

After considering the claimant’s age, education, work experience,

impairment rating and all other relevant factors, I find the claimant has proven

by a preponderance of the evidence that she sustained 10% impairment to

her wage earning capacity in connection to her compensable neck injury, over

and above her 11% whole body impairment.  In doing so, I find the claimant’s

compensable neck injury is the major cause of her wage loss disability.
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AWARD

Respondents are directed to pay benefits in accordance with the

findings of facts and conclusions of law set forth herein in this Opinion.

Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney, the

Honorable M. Scott W illhite, is entitled to a 25% attorney’s fee on the

indemnity benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant.  

All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code

Ann. § 11-9-809.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


