
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F512155

LINDA SINCLAIR, EMPLOYEE CLAIMANT

DELTIC TIMBER CORPORATION/
ST. PAUL/TRAVELERS INS. CO., 
EMPLOYER/INSURANCE CARRIER/TPA RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 3

OPINION FILED FEBRUARY 1, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE DOUTHIT in
El Dorado, Union County, Arkansas.
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STATEMENT OF THE CASE

On November 6, 2012, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted in this matter on

September 18, 2012, and a Prehearing Order was filed on September 20, 2012.

A copy of the Prehearing Order was marked as Commission Exhibit 1, and made

a part of the record herein without objection, subject to any modifications made at

the full hearing.  
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The parties stipulated to the following at the November 6, 2012, full hearing:

1) The Arkansas Workers’ Compensation Commission has jurisdiction
of this claim.

2) The employee-employer-carrier relationship existed at all relevant
times, including October 16, 2005.

3) On October 16, 2005, the claimant sustained compensable injuries to
her left knee, right shoulder and left ankle.

4) The claimant’s average weekly wage was $602.09 which would entitle
the claimant to a temporary total disability rate of $401.00 per week
and a permanent partial disability rate of $301.00 per week.

5) Respondents No. 1 acknowledge they previously paid claimant
temporary total disability benefits at $397.00 per week and permanent
partial disability benefits at $298.00 per week instead of the correct
rates of $401.00 for temporary total disability and $301.00 for
permanent partial disability.

6) The claimant reached maximum medical improvement on
September 7, 2010.

7) Respondents No. 1 have accepted and paid a 10% impairment rating
to the left knee and a 7% impairment rating to the body as a whole for
the right shoulder.

8) Pursuant to a Change of Physician Order, claimant’s primary treating
physician is Dr. D’Orsay Bryant.

9) Pursuant to referral, claimant is currently receiving pain management
from Dr. Bird.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant is entitled to temporary total disability benefits
from September 27, 2006, through November 8, 2006.

2) Whether the claimant is now permanently and totally disabled or, in
the alternative, entitled to wage loss disability benefits.
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3) Unpaid medical bills.

4) Second Injury Fund liablity.

5) Attorney’s fees.

At the full hearing, claimant contended that she is entitled to be paid benefits

at the appropriate compensation rate.  The claimant contends the medical treatment

she has had on her left knee, left ankle and right shoulder dating back to October

16, 2005, has all been reasonable, necessary, and related to her compensable

injuries.  If there are any unpaid medical bills which remain outstanding associated

with those body parts, claimant contends respondents should be ordered to pay for

the same.  Additionally, claimant contends she incurred medical treatment under

the care of Dr. Antoon on October 10, 2011, as a result of her left knee giving way

causing injury to her left foot and ankle, that she paid for that appointment in the

amount of $115.00 out of her pocket, and is requesting that the respondents be

ordered to pay for that visit as a compensable consequence to the incident.

Claimant contends respondents should be ordered to pay the unpaid period of

temporary total disability from September 27, 2006, through November 8, 2006.

Claimant contends she is now permanently and totally disabled or, in the

alternative, entitled to wage loss disability benefits in excess of the anatomical

ratings.  Claimant contends respondents should be ordered to pay attorney’s fees

as provided by law.

Respondents No. 1 contended at the full hearing that they’ve paid all
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appropriate benefits and that they will defer to the Commission with respect to wage

loss.

Respondents No. 2, Second Injury Fund, contends they do not have liability

in this case.

Respondents No. 3, Death and Permanent Total Disability Trust Fund,

contended that pursuant to Ark. Code Ann. § 11-9-525(b)(1), Second Injury Fund

liability must be determined prior to consideration of the Death and Permanent Total

Disability Trust Fund.  If the Second Injury Fund is found to not have liability and the

claimant is found to be permanently and totally disabled, the Trust Fund stands

ready to commence weekly benefits in compliance with Ark. Code Ann. § 11-9-502;

therefore, the Fund has not controverted the claimant’s entitlement to benefits.  

DISCUSSION

The claimant, age 56, worked for Respondent-Employer No. 1 as a “sorter

operator.”  (T. p. 15, line 1)  The claimant testified as follows regarding the duties

of a “sorter operator”:

Q Can you describe for us just briefly and generally what you did
as a sorter operator?

A As the lumber was graded and came down into the bays, a
sorter operator sits and flips the switches to make it go down onto the
chain, and if some of the lumber falls off the chain, then you go under
the sorter to re-stack it and sent it down to the stacker to be stacked.
(T. p. 15, lines 8-15)

On October 16, 2005, the claimant testified she twisted and injured her left

knee while at work for Respondents No. 1.  Respondents No. 1 accepted a
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compensable knee injury as a result of the October 16, 2005, incident.  Due to her

compensable left knee injury of October 16, 2005, the claimant had to undergo left

arthroscopy medial meniscectomy surgery on December 6, 2005.  (Cl. Ex. 1, pp. 39-

40)  The claimant testified she was able to continue working from October 16, 2005,

up through December 5, 2005, the day before her left arthroscopic knee surgery

which was performed by Dr. Kenneth Gati.  The medical records show the claimant

continued to treat with Dr. Gati following her December 6, 2005, left knee surgery

with continued complaints of pain.  With the continued complaints of pain in her left

knee, Dr. Gati recommended the claimant do only sedentary work if available.  (Cl.

Ex. 1, p. 57)

The claimant testified that on February 25, 2006, she had a “give-away”

episode and fell and broke her left ankle.  (T. p. 19, lines 10-14)  As a result of the

claimant’s left ankle injury, respondents accepted the left ankle as a compensable

consequence of her compensable left knee injury.  On March 7, 2006, the claimant

had an operation to repair her left ankle in the form of “OPEN REDUCTION,

INTERNAL FIXATION OF LEFT BIMALLEOLAR ANKLE FRACTURE.”  (Cl. Ex. 1,

p. 80)  Following the claimant’s left ankle surgery on March 7, 2006, the claimant

continued to treat with Drs. Gati and Bird regarding her compensable injuries.  On

May 5, 2006, Dr. Gati noted in his report that the claimant “is also complaining of

some pain within her right shoulder.”  (Cl. Ex. 1, p. 91)  With continuing complaints

of pain in her right shoulder an MRI of the claimant’s right shoulder was conducted

on August 1, 2006, which showed  the following impression:
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1.  TENDINOSIS/TENDINOPATHY OF THE ROTATOR CUFF TENDON
COMPLEX.  THERE IS EVIDENCE OF A DEGREE OF THINNING AND
FIBRILLATION/FRAYING OF THE DISTAL FIBERS OF THE
SUPRASPINATUS TENDON.  THERE IS NO DISCRETE PARTIAL
THICKNESS DEFECT OR COMPLETE ROTATOR CUFF TEAR.
2. ACROMIOCLAVICAL JOINT DEGENERATIVE CHANGE WITH
UNDERSURFACE FORMATION.  THERE IS UNDERSURFACE SPURRING
ALONG THE LATERAL ASPECT OF THE ACROMION PROCESS.
3. MILD SUBDELTIOID BURSAL INFLAMMATION.  (Cl. Ex. 1, p. 115)

Even though no rotator cuff tear was found on the August 1, 2006, right shoulder

MRI, Dr. Gati still recommended right shoulder surgery in the form of right shoulder

arthroscopy and subacromial decompression.  (Cl. Ex. 1, p. 119)  The medical

records indicate that on September 13, 2006, claimant's shoulder was doing better

and the surgery cancelled.  (Cl. Ex. 1, p. 121)  With the claimant’s shoulder doing

better and the cancellation of the surgery, Dr. Gati found the claimant at maximum

medical improvement on September 13, 2006, and noted the claimant’s functional

capacity evaluation conducted on July 6, 2006, which found the claimant could do

at least medium level type work.  (Cl. Ex. 1, p. 121)

The claimant returned to Dr. Gati in October of 2006 with continued problems

with her right shoulder.  Dr. Gati in his October 27, 2006, report diagnosed the

claimant with right shoulder impingement syndrome and recommended again for a

right shoulder arthroscopy.  The claimant was then sent to Dr. D’Orsay Bryant for

an independent medical evaluation on November 30, 2006.  In Dr. Bryant’s

November 30, 2006, report he found that the claimant did have positive

impingement in the right shoulder and agreed with Dr. Gati with the surgical

recommendation.  (Cl. Ex. 1, pp. 141-143)  On December 21, 2006, a right shoulder
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arthroscopy was conducted by Dr. Gati.  (Cl. Ex. 1, pp. 148-149)  After claimant’s

right shoulder surgery on December 21, 2006, the claimant continued to treat with

Drs. Gati and Bird.  

The claimant requested a change of physician to Dr. Bryant who saw the

claimant on June 18, 2007, for continued problems with her right shoulder.  Another

MRI of the claimant’s right shoulder was conducted on August 23, 2007, which

found rotator cuff tear.  (Cl. Ex. 1, pp. 187-188)  Following her August 23, 2007,

right shoulder MRI, the claimant continued to treat with Dr. Bryant for continued

problems with her left ankle, left knee and right shoulder.  In his September 6, 2007,

report, Dr. Bryant recommended the claimant have right shoulder arthroscopy and

open rotator cuff repair.  (Cl. Ex. 1, p. 189)  In the same September 6, 2007, report,

Dr. Bryant also found the claimant needed left ankle surgery for removal of

hardware.  On February 6, 2008, the claimant underwent left ankle surgery for

removal of hardware.  (Cl. Ex. 1, pp. 252-253)  Following her February 6, 2008, left

ankle surgery, the claimant continued to treat with Drs. Bryant and Bird for her left

ankle, left knee and right shoulder.  

With continuing complaints with her left knee, Dr. Bryant recommended an

MRI of the claimant’s left knee which was conducted on June 11, 2008.  (Cl. Ex. 1,

pp. 266-267)  After the claimant’s June 11, 2008, left knee MRI, Dr. Bryant

recommended another left knee arthroscopic surgery.  On November 5, 2008,

another surgery was conducted on the claimant’s left knee in the form of left knee

arthroscopic partial medial and lateral meniscectomy and left knee arthroscopic
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chondroplasty and debridement of the patellofemoral joints/extension of synovium.

(Cl. Ex. 1, p. 288)  Following her second left knee surgery, claimant continued to

treat with Drs. Bryant and Bird, and ultimately on February 16, 2009, Dr. Bryant

found the claimant had reached maximum medical improvement for her left knee

again.  (Cl. Ex. 1, p. 301)

Even though Dr. Bryant did find the claimant had reached maximum medical

improvement with regard to her left knee, he did not find that she had reached

maximum medical improvement with regard to her right shoulder as stated in his

February 16, 2009, report found at Claimant’s Exhibit 1, page 301.  The claimant

continued to treat with Drs. Bryant and Bird for her right shoulder injury after

February 16, 2009.  Drs. Bird and Bryant agreed the claimant should continue with

physical therapy and other pain management for her right shoulder.  Another MRI

of the claimant’s right shoulder was conducted on November 23, 2009, as found at

Claimant’s Exhibit 1, pages 326-327.  After the November 23, 2009, right shoulder

MRI, Dr. Bryant did not recommend the claimant for any additional right shoulder

surgeries.  With no further surgical recommendation from Dr. Bryant regarding the

claimant’s right shoulder, Dr. Bryant found the claimant at maximum medical

improvement for her right shoulder on September 7, 2010.  (Cl. Ex. 1, p. 385)  A

second functional capacity evaluation was conducted on the claimant on July 11,

2012.  The functional capacity evaluation found at Claimant’s Exhibit 1, pages 450-

464 concluded with finding the claimant could work in a “medium” classification of

work.  
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As a result of the claimant’s stipulated compensable injuries, she contends

entitlement to temporary total disability benefits, unpaid medical bills, attorney’s

fees, and a finding of permanent and total disability or, in the alternative,

entitlement to wage loss disability benefits.  Respondents No. 1 have deferred to

the Commission with respect to wage loss but contend they have paid all other

appropriate benefits.  Respondents No. 2 contend Second Injury Fund liability is not

present.  Respondents No. 3 have deferred to the outcome of litigation.

ADJUDICATION

Claimant has requested temporary total disability benefits for the period of

September 27, 2006, through November 8, 2006.  The claimant’s claim for

temporary total disability benefits is somewhat convoluted due to the fact that the

claimant sustained stipulated compensable scheduled injuries (left ankle, left knee)

and a stipulated compensable unscheduled injury (right shoulder).   Additionally,

the claimant’s claim for temporary total disability benefits is confusing due to the

fact that the claimant had multiple dates of being found at maximum medical

improvement and multiple times in which the claimant re-entered new healing

periods.  Under either analysis, temporary total disability benefits for scheduled or

unscheduled injuries, the claimant has failed to prove by a preponderance of the

evidence that she is entitled to temporary total disability benefits for the period of

September 27, 2006, through November 8, 2006.

When analyzing the claimant’s claim for temporary total disability benefits

from September 27, 2006, through November 8, 2006, from a scheduled injury
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perspective, I find the claimant has failed to prove by a preponderance of the

evidence that she is entitled to temporary total disability benefits from

September 27, 2006, through November 8, 2006.  An employee who has suffered

a scheduled injury is to receive temporary total disability benefits during her healing

period or until she returns to work, whichever occurs first.  Ark. Code Ann. § 11-9-

521(a).  Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146, 43 S.W.3d 822 (2001).

In the case at hand, the claimant was treating with Dr. Gati prior to and during the

period of temporary total disability requested for her left lower extremity injuries.

Dr. Gati’s report found at Claimant’s Exhibit 1, page 121, dated September 13,

2006, found the claimant at maximum medical improvement with regard to her left

lower extremity.  The claimant had already had surgery on her left knee on

December 6, 2005, and on her left ankle on March 7, 2006.  After those surgeries

the claimant was found at maximum medical improvement with regard to her left

lower extremity which shows that the claimant was not still within her healing period

as of September 13, 2006.  The claimant has requested temporary total disability

benefits from September 27, 2006, through November 8, 2006; however, nothing

in the medical records indicate that the claimant re-entered another healing period

with regard to her scheduled injuries during the period of time of temporary total

disability benefits requested.  Dr. Bryant’s report of November 30, 2006, found at

page 141-143 of Claimant’s Exhibit 1, shows the claimant did report some left ankle

swelling on November 30, 2006; however, even if the claimant re-entered a new

healing period with regard to her left lower extremity on November 30, 2006,
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nothing in the record indicates a new healing period was entered with regard to the

claimant’s left lower extremity between Dr. Gati’s finding of maximum medical

improvement on September 13, 2006, through November 29, 2006.  I do recognize

the claimant had subsequent surgeries on her left ankle and left knee and new

healing periods were entered after November 30, 2006; however, nothing in the

record indicates the claimant was still within her healing period for her stipulated

scheduled injuries during the period of temporary total disability now requested.

Therefore, I find the claimant has failed to prove by a preponderance of the

evidence that she is entitled to temporary total disability benefits with regard to her

scheduled injuries for the period of September 27, 2006, through November 8,

2006.

When analyzing the claimant’s request for temporary total disability benefits

with regard to her stipulated compensable right shoulder injury, a different analysis

is needed.  Temporary total disability benefits for an unscheduled injury is that

period within the healing period in which the employee suffers a total incapacity to

earn wages.  Ark. State Hwy. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  In the case at hand, I find the claimant has failed to prove by a

preponderance of the evidence that she suffered a total incapacity to earn wages

during the period of temporary total disability benefits requested from

September 27, 2006, through November 8, 2006.  An MRI was conducted on the

claimant’s right shoulder on August 1, 2006, which found degenerative conditions

but no “discreet partial thickness defect or complete rotator cuff tendon tear.”  (Cl.
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Ex. 1, p. 115)  I do note that another MRI was taken of the claimant’s right shoulder

on August 23, 2007, which did show a rotator cuff tear.  (Cl. Ex. 1, pp. 187-188)

Even though the claimant’s right shoulder did get progressively worse, the issue

now before the Commission is whether the claimant is entitled to temporary total

disability benefits only for the period of September 27, 2006 through November 8,

2006.  It must be noted that on July 6, 2006, the claimant underwent a functional

capacity evaluation which demonstrated the claimant’s ability to perform at the

“medium” physical demand classification.  (Cl. Ex. 1, pp. 98-112)  In further support

of the fact that the claimant did not suffer a total incapacity to earn wages for the

period of temporary total disability benefits requested, it is important to note Dr.

Gati’s September 13, 2006, report where he states, “She reports that her shoulder

is doing better at this point and her surgery was canceled.”  (Cl. Ex. 1, p. 121)  Dr.

Gati also went on to state in his September 13, 2006, report that the claimant had

no permanent impairment rating for her right shoulder at that time.  Even though the

claimant had some restrictions during the period of temporary total disability

benefits requested that prohibited her from working for Deltic Timber, the evidence

now before the Commission shows the claimant has failed to show by a

preponderance of the evidence that she suffered a total incapacity to earn wages

from September 27, 2006, through November 8, 2006.  Therefore, I find the

claimant has failed to prove by a preponderance of the evidence that she is entitled

to temporary total disability benefits from September 27, 2006 through November 8

2006, under either an unscheduled injury or scheduled injury analysis.
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The claimant contends she is now permanently and totally disabled or in the

alternative entitled to wage loss disability benefits.  To be entitled to any wage loss

disability in excess of an impairment rating, the claimant must prove by a

preponderance of the evidence that she sustained permanent physical impairment

as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell, 340 Ark.

475, 10 S. W. 3rd, 727 (2006).  Ark. Code.  Ann. §11-9-521, states:

In considering claims for permanent partial disability benefits in

excess of the employee's percentage of permanent physical

impairment, the Workers' Compensation Commission may take into

account in addition to the percentage of permanent physical

impairment, such factors as the employees age, education, work

experience, and other matters reasonably expected to effect his or

her future earning capacity.

Such “other matters” include motivation, post injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786,  346 S.

W. 2nd 685 (1961).  The term “permanent total disability” is defined in the statute as

“inability, because of compensable injury or occupational disease, to earn any

meaningful wages in the same or other employment.”  Ark. Code Ann. §11-9-519

(e) (1).  Wage loss factor is the extent to which a compensable injury has effected

the claimant's ability or livelihood.  Emerson Electric v. Gaston, 75 Ark. App. 232,

58 S. W. 3rd 848 (2001).  In considering factors  that may impact the claimant's

future earing capacity, the Commission considers motivation to return to work,
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because a lack of interest or negative attitude impedes the assessment over a loss

of earning capacity.  The Commission may use its own superior knowledge of

industrial demands, limitations, and requirements in conjunction with the evidence

to determine wage loss disability.  Oiler v.  Champion Parts Rebuilders, 5 Ark. App.

307, 635 S. W. 2nd 276 (1982).  Ark. Code Ann. §11-9-102 (4) (F) (ii), states:

(a)  Permanent benefits shall be awarded only upon

determination that the compensable injury was the

major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting

disease or condition or the natural process of aging to

cause a prolonged disability or need for treatment,

permanent disability or need for treatment, permanent

benefits shall payable for the resulting condition only if

the compensable injury is the major cause of the

permanent disability or need for treatment.  

“Disability” is the incapacity because of a compensable injury to earn, the same as

any other employment, the wages which the employee was receiving at the time of

the compensable injury.  Ark. Code Ann. §11-9-102 (8).

The claimant is 56 years old and has a GED.  The claimant testified that she

has approximately 42 hours of college credits and at one time was a certified

nurse's aide.  The claimant also testified that at one time she had a commercial

driver's license.  Prior to working for the respondent employer, the claimant testified
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she worked for Ludwig (a styrofoam plant) as a shipper.  The claimant testified she

also worked at the Magnolia Hospital as a CNA, and Olan Mills Portrait Studios in

sales.  The claimant testified she also worked for International Paper as a puller.

(Transcript Pg. 18, 3 - 7).  

The claimant sustained admittedly compensable injuries to her left ankle, left

knee, and right shoulder.  As a result of the left knee injury, respondents accepted

and paid a 10% rating to the left lower extremity and also a 7% to the body as a

whole for the right shoulder.  It is undisputed that the claimant had multiple

surgeries as a result of her compensable injuries.  The claimant also testified that

the most money she ever made was for the respondent employer at the time of

stipulated compensable injuries.  The evidence now before the Commission shows

that the claimant has undergone two functional capacity evaluations since her

stipulated compensable injuries.  One was in July of 2006 and the other was in July

of 2012.  Even though  a span of six years separated the two functional capacity

evaluations, both evaluations found the claimant to work in the medium physical

demand classification.  (See Claimant's Exhibit 1, pgs. 98-112 and pgs. 450 through

461).  The claimant has testified that she has applied for multiple jobs but fears due

to her  current pain medication regime, that she would be unable to work and

believes at this time that she is now permanently and totally disabled.  The claimant

testified she is currently drawing Social Security disability benefits.

Based upon my review of all the evidence, including extensive

documentation  and the claimant's testimony, I do not find that the claimant has
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proven by a preponderance of the evidence that she is permanently and totally

disabled.  However, I do find that after considering the claimant's age, education,

work experience, the nature and extent of her injuries, her current restrictions, and

all other relevant factors, that she has sustained a 30% impairment to her wage

earning capacity in excess of her anatomical impairments.  I find the claimant's

stipulated compensable injuries of October 16, 2005, are the major cause of her

current wage loss disability.  

The issue of the Second Injury Fund liability has been raised.  The Fund is

only liable if three elements are present.  First, a claimant must have suffered a

compensable injury at her present place of employment.  Second, prior to that

injury, claimant must have had a permanent partial disability or impairment.  Third,

the disability or impairment must have combined with the recent compensable injury

to produce the current disability status.  Midstate Construction Company v. Second

Injury Fund, 295 Ark. 1, 746 S. W. 2nd 539 (1998).  The evidence before me shows

that the first two elements have been met.  However, I cannot find that the third

element outlined in Midstate Construction has been met.

Clearly, the claimant had stipulated compensable injuries while conducting

her employment at Deltic Timber.  Further, the claimant had prior cervical injuries

that lead to her having a cervical discectomy with fusion surgery at C5-6 in 1984,

as evidenced in Claimant’s Exhibit 1, pages 1-12.  The medical history also shows

the claimant had a previous left knee problem.  The claimant sustained admitted

compensable left knee injury in October of 2005 but testified at the full hearing that
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the only thing preventing her from returning to full duties at Deltic Timber were the

injuries she sustained at Deltic Timber:

Q Also, I believe, you indicated to us there’s nothing preventing
you from returning to full duties back at your employer, Deltic, except
for the injuries that you had at Deltic, is that correct?

A Correct.  (T. p. 58, lines 9-13)

When taking all the medical evidence into consideration and the claimant’s

testimony, the credible evidence shows that the claimant’s injuries or disabilities

prior to October 16, 2005, did not combine with her October 16, 2005, compensable

injuries to produce her current disability status.  Therefore, I find that the Second

Injury Fund has no liability in this case.

The claimant has requested payment for unpaid medical bills.  The employer

shall promptly provide for an injured employee such medical treatment as may be

reasonably necessary in connection with the injury received by the employee.  Ark.

Code Ann. § 11-9-508(a).  The employee has the burden of proving by a

preponderance of the evidence that the medical treatment is reasonably necessary.

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d 445 (2005).  What

constitutes reasonably necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randle, 12 Ark. App. 358, 676 S.W.2d 750

(1984).

The claimant contends that a medical bill from Sheridan Healthcare in the

amount of $992.00 with a date of service of November 5, 2008, was reasonable,

necessary, and related to her compensable injuries and has not been paid by
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Respondents No. 1:

Q Now, there’s one bill that you’ve asked to be paid that we
actually have addressed in the medical records here. A date of
service of November 5, 2008, Sheridan Healthcare.  It’s like $992.00.
Do you recall what that’s associated with?

A Yes, sir.  Not totally, but it was to do with a hospital.  I don’t
know if it was one of these surgeries or the test that workman’s comp
had paid for, but they just didn’t pay that amount.

Q If I’m looking at the record correctly, you had the knee surgery
Dr. D’Orsay Bryant did on November 5, 2008, is that right?

A Yes.

Q And there appears to be a pathology report, November 5,
2008, involving the left knee, so that was a date of service that
involved the treatment of Dr. D’Orsay Bryant, is that right?

A Yes, sir.

Q And for some reason, you’ve continued to get a medical bill
that maybe was turned over to a collection agency about that, is that
right?

A Yes, sir.  I get one every month.  (T. p. 48, lines 1-22)

The medical bill the claimant requests compensation for with Sheridan

Healthcare is found at Claimant’s Exhibit 1, page 465, in the amount of $992.00.

The medical bill shows it was related to the claimant’s surgery by Dr. Bryant on

November 5, 2008, as it deals with anesthesia services.  The medical bill to

Sheridan Healthcare of Arkansas in the amount of $992.00 found at Claimant’s

Exhibit 1, page 465, was clearly a reasonably necessary medical bill related to the

claimant’s stipulated compensable injuries.  Therefore, I find that Respondents

No. 1 are liable for the payment of the $992.00 to Sheridan Healthcare pursuant to
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Commission Rule 99.30 and must pay forthwith if the bill has not been taken care

of by the date of this Opinion.

The claimant is also requesting reimbursement for an out of pocket expense

in the amount of $115.00 to Dr. Antoon for a medical visit on October 10, 2011, as

evidenced in Claimant’s Exhibit 1, pages 414-416.  Dr. Antoon was not the

claimant’s primary treating physician for any of her compensable injuries and as

such the medical visit with Dr. Antoon was unauthorized and therefore not the

responsibility of Respondents No. 1.  I do acknowledge that emergency medical

treatment with unauthorized physicians can be a charge for which Respondents

No. 1 would be liable.  However, in this instance, I do not find that the treatment

from Dr. Antoon on October 10, 2011, was for emergency purposes.  The claimant

did have some swelling in her left ankle but the recommendations from Dr. Antoon

in his October 10, 2011, report consisted of rest, ice compression, elevation, and

for her to walk.  After reviewing the medical report and listening to the testimony of

the claimant, I find that the medical bill for Dr. Antoon in the amount of $115.00 from

October 10, 2011, was unauthorized and not emergency treatment and therefore

not the responsibility of Respondents No. 1.

I find that Respondents No. 1 have controverted claimant’s entitlement to the

wage loss disability benefits awarded herein over and above her anatomical

impairment ratings.  Claimant’s attorney is therefore entitled to the maximum

statutory controverted attorney’s fee on all indemnity benefits awarded herein to the

claimant pursuant to Ark. Code Ann. § 11-9-715.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the claimant and to observe her demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with Ark.

Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the evidence
that she is entitled to temporary total disability benefits from
September 27, 2006, through November 8, 2006, under either an
unscheduled or scheduled injury analysis.

4) Claimant has failed to prove by a preponderance of the evidence that
she is permanently and totally disabled.

5) Claimant has proven by a preponderance of the evidence that she is
entitled to wage loss disability benefits in the amount of 30% over and
above her stipulated impairment ratings.

6) The Second Injury Fund has no liability in this case.

7) The unpaid medical bill to Sheridan Healthcare in the amount of
$992.00 found at Claimant’s Exhibit 1, page 465, is reasonable,
necessary, and related to the claimant’s compensable injuries and
therefore the responsibility of Respondents No. 1 pursuant to
Commission Rule 99.30 forthwith.  The October 10, 2011, bill from Dr.
Antoon was unauthorized and not the responsibility of Respondents
No. 1.

8) The claimant has proven by a preponderance of the evidence that
she is entitled to a controverted attorney’s fee on all indemnity
benefits awarded herein, pursuant to Ark. Code Ann. § 11-9-715.
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AWARD

Respondents No. 1 are directed to pay benefits in accordance with the

findings of fact and conclusions of law set forth above.  All accrued sums shall be

paid in a lump sum without discount, and this award shall earn interest at the legal

rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

Claimant’s attorney, Honorable Gregory Giles, is entitled to attorney’s fees

as set forth in the findings of fact and conclusions of law above and pursuant to Ark.

Code Ann. § 11-9-715.

IT IS SO ORDERED.

S. DALE DOUTHIT
Administrative Law Judge


