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Claimant represented by Mr. F. Mattison Thomas, III, Attorney at Law, El Dorado,
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Respondents No. 1 represented by Mr. Michael E. Ryburn, Attorney at Law, Little
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Respondent No. 2, the Death and Permanent Total Disability Trust Fund (Trust
Fund) represented by Ms. Christy L. King, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on October 9, 2013, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on August 6, 2013.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing

Order was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order are hereby

accepted:



- 2 -Shaver - G107649

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

August 16, 2011, when the claimant sustained a compensable injury

to his low back and neck.

3. The claimant would be entitled to compensation rates of $295.00 for

temporary total disability benefits and $222.00 for permanent partial

disability benefits.

4. Respondents have accepted the claim and paid some benefits.

5. Temporary total disability benefits were paid from August 11, 2011,

until July 29, 2012.

6. The claimant reached maximum medical improvement in July of 2012.

7. This claim has been the subject of a prior hearing and opinion issued

by this Administrative Law Judge on February 27, 2013.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to additional temporary total disability benefits

from March 6, 2013, to a date yet to be determined. 

2. Claimant’s entitlement to additional medical treatment and expenses.

3. Controversion and attorney’s fees.

4. Res judicata.

5. All other issues, including permanency, are reserved.
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The record consists of a one volume transcript of the October 9, 2013,

hearing, consisting of the testimony of Henry Michael Shaver, and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Medical Records); and Claimant’s Exhibit No. 2 (Deposition of Amir

Qureshi, M.D. taken on September 19, 2012).  In addition, I have incorporated by

reference the previous record and Opinion dated February 27, 2013.  

SUMMARY OF EVIDENCE

Henry Shaver was last employed by Ashley County as a jailer.  He suffered

multiple injuries during a training exercise on August 16, 2011.   He sought medical

treatment with Dr. Tim Simon, his family doctor.  He was referred to Dr. Brad

Thomas, a neurosurgeon, and was given injections in his back.  He changed

physicians and was treated by Dr. Nazer Qureshi, a neurosurgeon, in North Little

Rock.   Both Dr. Thomas and Dr. Qureshi determined that Shaver was not a surgical

candidate.  He was then referred to Dr. Amir Qureshi, a pain management doctor.

At the request of the insurance company, he was also evaluated by Dr. Baskin.   At

the initial hearing, Shaver testified that the pain was back in his right leg and he had

excruciating pain in his low back.  Shaver explained that he had pain in his neck

when he turned it, but that the pain was not as severe as the pain in his back.  He

explained that he was better while he was under the treatment of Dr. Amir Qureshi

and requested that he be allowed to go back to Dr. Amir Qureshi for further pain

management.  Shaver was awarded additional medical treatment with Dr. Amir

Qureshi.
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At the second hearing, Shaver testified that Dr. Amir Qureshi had tried some

epidural steroid injections, but they were unsuccessful.  He then underwent a facet

block on both sides, but only had temporary relief from the pain.  Shaver testified that

the treatment had not helped him and that he was not able to work at the jail

because of the physical requirements of the job and the effect of the pain

medications.  Shaver testified that he tries to walk but cannot walk more than 100

yards.  He also cannot sit for long periods of time.  He cannot lift anything.  He has

been approved for Social Security disability benefits and Dr. Qureshi has

recommended a functional capacity examination.

On cross-examination, Shaver testified that he was not able to work any of the

options of light duty jobs.  He explained that the first option was to work in the pea

patch with 13-14 inmates and he would not be able to stop them if they tried to break

out.  The second option was also working with inmates on a work detail where the

inmates would pick up paper.  The third option was to work in the tower, but it

required climbing.  Shaver explained that Dr. Qureshi diagnosed him with a bulging

disc and an annular tear.  He told Shaver that he could not do light duty and could

not lift over 10 pounds of weight. 

Dr. Qureshi testified by deposition on September 19, 2013, that he specialized

in physical medicine, rehab, and pain management.  He explained that he had been

treating Henry Shaver for disc pain and joint pain.  He recalled that he had done

some epidurals and had just performed a radiofrequency nerve ablation on Shaver’s

back for facet joint pain.  He noted that Shaver had reported that the facet blocks

had helped him and that it was too early to tell about the radiofrequency.  Qureshi
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explained that he would have to repeat the procedure over time whenever the pain

comes back.  Qureshi testified that he is continuing to treat Shaver and would not

release him to return to work until he underwent a functional capacity evaluation.

Based on Shaver’s current condition, Dr. Qureshi noted that Shaver could only

perform a sedentary job where he was permitted to sit and stand as needed and

where he could work without contact with inmates and with medication.  

Medical records reflect that on March 6, 2013, Dr. Qureshi wrote an opinion

letter concerning Shaver, which stated “I don’t think he will ever be able to perform

any type of manual labor.  He has severe pain when he sits and severe pain when

he is walking, climbing, twisting, turning, etc.  He requires pain medication and

muscle relaxers on a daily basis when I prescribe.”  On March 12, 2013, Shaver had

a lumbar epidural steroid injection.  On April 12, 2013, Shaver returned to Dr.

Qureshi for follow-up.  He reported an onset of pain gradually over time.  He reported

that his pain was made worse by increased activity.  Shaver reported that the

injection helped 70% for six days.  He reported that the pain medications were

helping.  On May 9, 2013, Shaver underwent medial branch blocks.  It was noted that

Shaver would return for a follow up with a pain diary and they would discuss

radiofrequency nerve ablations.  On May 21, 2013, Shaver underwent additional

medial branch blocks.  On June 21, 2012, Shaver returned to Dr. Qureshi with a

report of an onset of pain while bending.  Qureshi noted that Shaver reported that

the left medial branch blocks had helped 80% and scheduled him for right medial

branch blocks. On July 16 and 30, 2013, Shaver underwent the right medial branch

blocks.  On August 16, 2013, Shaver reported that he had 85% relief for two weeks
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following the medial branch blocks on July 16.  Qureshi performed trigger point

injections and noted that he would schedule right and left radiofrequency ablations.

He also noted that the medications were helping with some adjustments.  On

September 17, 2013, Shaver underwent radiofrequency ablation of the right lumbar

medial branch nerves.  On September 24, 2013, Shaver underwent radiofrequency

ablation of the left lumbar medial branch nerves.

      FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

August 16, 2011, when the claimant sustained a compensable injury

to his low back and neck.

3. The claimant would be entitled to compensation rates of $295.00 for

temporary total disability benefits and $222.00 for permanent partial

disability benefits.

4. Respondents have accepted the claim and paid some benefits.

5. Temporary total disability benefits were paid from August 11, 2011,

until July 29, 2012.  

6. The claim for additional benefits is not barred by the doctrine of res

judicata since the claimant’s condition has materially changed.   

7. The claimant has proven by a preponderance of the evidence that he

is entitled to additional medical benefits and that the recommended
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treatment by Dr. Qureshi is reasonable, necessary, and related to his

compensable low back injury, including the recommended functional

capacity evaluation.

8. The claimant initially reached maximum medical improvement in July

of 2012.  However, the claimant has proven by a preponderance of

the evidence that he entered a new healing period as of March 6,

2013, and has not reached maximum medical improvement.  

9. The claimant has proven by a preponderance of the evidence that he

is entitled to additional temporary total disability benefits from March

6, 2013, to a date yet to be determined.

10. All other issues are reserved, including permanency.

11. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.

DISCUSSION

The claimant contends that on August 16, 2011, he suffered an injury to his

lower back and neck; abrasions to his knees and elbows; and broken eye glasses

while working for the employer/respondent.  Claimant sought medical attention and

at this time is unable to work per Dr. Amir Qureshi.  The respondents have stopped

indemnity benefits to the claimant.  Therefore, he is entitled to additional medical
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treatment and temporary total disability benefits from March 6, 2013, until a date yet

to be determined.  

Respondents No. 1 contend that the claimant injured his low back and neck.

The claim was accepted.  The claimant was released to light duty and the employer

had light duty available.  A previous decision is final on the issue of temporary total

disability benefits and additional medical treatment. 

I.  ADDITIONAL MEDICAL TREATMENT AND RES JUDICATA

Respondents contend the Commission found that claimant suffered a

compensable injury to his low back and neck, but that any claim for additional

medical treatment and temporary total disability benefits are barred by the previous

decision of the Commission. 

Claimant contends that   the respondents continue to fail to provide additional

medical treatment and temporary total disability benefits and an attorney’s fee.

In White v. Gregg Enterprises, 72 Ark. App. 309, 37 S.W.3d 649 (2001), the

Arkansas Court of Appeals summarized the doctrines of res judicata and law of the

case as follows:

Res judicata applies where there has been a final adjudication on the
merits of the issue by a court of competent jurisdiction on all matters
litigated and those matters necessarily within the issue that might
have been litigated. Castleberry v. Elite Lamp Company, 69 Ark. App.
359, 13 S.W.3d 211 (2000).  The doctrine of res judicata is applicable
to decisions by the Commission.  Castleberry v. Elite Lamp Company,
supra. The doctrine of res judicata applies only to final orders or
adjudications.  White v. Air Systems, Inc., 33 Ark. App. 56, 800
S.W.2d 726 (1990).  The filing of a petition for review with the full
Commission within thirty days prevents the order of the administrative
law judge from becoming final.  White v. Air Systems, supra. The key
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question regarding the application of res judicata is whether the party
against whom the earlier decision is being asserted had a full and fair
opportunity to litigate the issue in question.  Castleberry v. Elite Lamp
Company, supra.

Whatever is before the supreme court and disposed of in the exercise
of its jurisdiction must be considered settled, and the lower court must
carry that judgment into execution according to its mandate.  Bussell
v. Georgia Pacific Corp., 64 Ark. App. 194, 981 S.W.2d 98 (1998).
The trial court, and by analogy the Commission, has no power to
change or extend the mandate of the appellate court.  Bussell v.
Georgia, supra. In Bussell v. Georgia, we stated:

Whatever was before the Court, and is disposed of, is
considered as finally settled.  The inferior court is bound
by the judgment or decree as the law of the case, and
must carry it into execution according to the mandate.
The inferior court cannot vary it, or judicially examine it
for any other purpose than execution.  It can give no
other or further relief as to any matter decided by the
Supreme Court even where there is error apparent; or
in any manner intermeddle with it further than to
execute the mandate and settle such matters as have
been remanded, not adjudicated by the Supreme Court.
. . . The principles above stated are, we think,
conclusively established by the authority of adjudged
cases.  And any further departure from them would
inevitably mar the harmony of the whole judiciary
system, bring its parts into conflict, and produce therein
disorganization, disorder, and incalculable mischief and
to  disregard the adjudications of the Supreme Court, or
to refuse or omit to carry them into execution would be
repugnant to the principles established by the
constitution, and therefore void.

64 Ark. App. at 199-200, 981 S.W.2d at 100 (quoting Fortenberry v.
Frazier, 5 Ark. 200, 202 (1843)).

The Commission cannot change its findings of fact on remand.
Lunsford v. Rich Mountain Elec. Coop., 38 Ark. App. 188, 832 S.W.2d
291 (1992). Matters decided on prior appeal are the law of the case
and govern our actions on the present appeal to the extent that we
would be bound by them even if we were now inclined to say that we
were wrong in those decisions.  Lunsford v. Rich Mountain Elec.
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Coop., supra. The supreme court has long adhered to the rule that
when a case has been decided by it and, after remand, returned to it
on a second appeal, nothing is before it for adjudication except those
proceedings had subsequent to its mandate. Ouachita Hospital v.
Marshall, 2 Ark. App. 273, 621 S.W.2d 7 (1991).

The purpose of the res judicata doctrine is to put an end to litigation by

preventing a party who had one fair trial from re-litigating the matter a second time.

O’Dell v. Rickett,  ____ Ark. App.____, ____ S.W.3d ____ (Sept. 28, 2005); Cox v.

Keahey, 84 Ark. App. 121, 133 S.W.3d 439 (2003).  The test in determining whether

res judicata applies is whether matters presented in a subsequent suit were

necessarily within the issues of the former suit and might have been litigated

therein.  Id.  Although the Commission is not a court, its awards are in the nature of

judgments, and the doctrine of res judicata applies to Commission decisions.  Gwin

v. R.D. Hall Tank Co., 10 Ark. App. 12, 660 S.W.2d 947 (1983).   While the doctrine

of res judicata bars relitigation of issues that have already been subject to a full and

fair hearing, it does not bar litigation where there is evidence of change following the

previous order.  Cariker v. Ozark Opportunities, 65 Ark. App. 60, 98 S.W.2d 736

(1999). 

In the instant case, the claimant testified that he has continued to treat with

Dr. Qureshi for pain management since he was awarded additional medical

treatment in the Opinion filed.  The medical evidence establishes that the claimant

received temporary relief from the injections and nerve blocks.  The evidence also

establishes that the prescription medication has also been beneficial to the claimant.

However, the claimant has not had any permanent relief from any medical treatment
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and has demonstrated that his medical condition has worsened and he is in need of

continued pain management treatment. 

 Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000); Ark. Code Ann. § 11-9-508(a)(Repl. 2002). However, injured

employees have the burden of proving by a preponderance of the evidence that the

medical treatment is reasonably necessary for the treatment of the compensable

injury.  When assessing whether medical treatment is reasonably necessary for the

treatment of a compensable injury, the Commission must analyze both the

proposed procedure and the condition it is sought to remedy.  Also, the respondent

is only responsible for medical services which are causally related to the

compensable injury.  Shaver testified that he continues to have symptoms in his low

back and right leg.  Dr. Qureshi opined that he is continuing to treat Shaver with

nerve blocks, radiofrequency, and medication every two to three months.  He also

testified that Shaver has not reached maximum medical improvement from the

ongoing procedures.  Based on the medical evidence, the claimant has proven by

a preponderance of the evidence that the ongoing treatment by Dr. Qureshi is

reasonable, necessary, and related to the compensable injury.
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II. TEMPORARY TOTAL DISABILITY BENEFITS

Temporary total disability for unscheduled injuries is that period within the

healing period in which claimant suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period is defined as that period for healing the injury, which

continues until claimant is as far restored as the permanent nature of the injury will

allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  In the

instant case, the claimant initially reached maximum medical improvement in July

of 2012.  He was released to light duty work which has been offered to him.  As of

his letter dated March 6, 2013, Dr. Qureshi has opined that the claimant is not able

to work at any job that requires manual labor.  Qureshi has also recommended that

the claimant undergo a functional capacity evaluation to determine if Shaver is able

to return to work.  Similarly, Dr. Baskin recommended that Shaver undergo a

functional capacity evaluation in June of 2012, to determine his true functional

capacity.  Based on the preponderance of the evidence, I find that due to the

deterioration of the claimant’s medical condition as corroborated by the medical

records and testimony of Dr. Qureshi, the issues before the Commission at the

second hearing are not barred by res judicata.  The claimant has proven by a

preponderance of the evidence that he is entitled to continued pain management

medical treatment by Dr. Qureshi, including the functional capacity evaluation.  The

claimant has been taken off work by Dr. Qureshi as of March 6, 2013, until the

completion of a functional capacity evaluation.  Therefore, I find that the claimant
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has proven by a preponderance of the evidence that he has entered into a new

healing period and is entitled to temporary total disability benefits from March 6,

2013, until a date yet to be determined.

III.  CONTROVERSION AND ATTORNEY’S FEES

Based on my review of the evidence in this case, I find that respondents have

fully controverted additional medical treatment and temporary total disability benefits

from March 6, 2013, until a date yet to be determined.  I find that the claimant’s

attorney is entitled to a twenty-five percent (25%) statutory attorney’s fee on the

indemnity benefits awarded to the claimant as a result of the findings herein, one-

half of the fee to be paid by the claimant and one-half of the fee to be paid by the

respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 1996); and Death

& Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002).

AWARD

Respondents are hereby directed and ordered to pay benefits and attorney’s

fees in accordance with the findings of fact and conclusions of law set forth herein.

All accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995).
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IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


