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STATEMENT OF THE CASE

A hearing was held on November 29, 2012, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on October 17, 2012.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing

Order was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order are hereby

accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

August 16, 2011, when the claimant sustained a compensable injury

to his low back.

3. The claimant would be entitled to compensation rates of $295.00 for

temporary total disability benefits and $222.00 for permanent partial

disability benefits.

4. Respondents have accepted the claim and paid some benefits.

5. Temporary total disability benefits were paid from August 11, 2011

until July 29, 2012.  

By agreement of the parties, the issues to be decided are as follows:

1. Compensability of claimant’s alleged neck injury.

2. Claimant’s entitlement to additional medical treatment for his low back

and neck and expenses for the injury.

3. Claimant’s entitlement to temporary total disability benefits from July

30, 2012, to a date yet to be determined.

4. Controversion and attorney’s fees.

5. All other issues are reserved, including permanency.

The record consists of a one volume transcript of the November 29, 2012

hearing, consisting of the testimony of Henry Michael Shaver, Sheriff David

Johnson, and all documentary evidence consisting of Commission’s Exhibit No. 1

(Pre-hearing Order); Claimant’s Exhibit No. 1 (Medical Records with Index and

DVD); and Respondents’ Exhibit No. 1 (Medical Records with Index).
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SUMMARY OF EVIDENCE

Henry Shaver is sixty years old.  He was last employed by Ashley County as

a jailer.  He worked at the Ashley County Jail for a little over a year.  His job duties

as a jailer included booking in and out of the inmates, watching the inmates,

maintaining all of their personal belongings, and getting them in and out of the cells.

Prior to his employment with Ashley County, he worked in a similar capacity for a

state facility in Dermott.  

Shaver testified that on the day of his injury, he was working in the tower.

He was called to the front at booking.  When he arrived, there was a meeting of his

supervisors, including the lieutenant and Sheriff, and his co-workers, the other

deputy sheriffs.  Shaver and a co-worker were instructed to get a restraining chair.

He explained that his female co-workers had only been there for two months and

had not been through any training.   They were instructed to put the inmate in the

restraining chair.  Shaver explained that they had not been told anything about a

training exercise.

 The video of the altercation (training exercise) on August 16, 2011, reveals

that Shaver was locked in the room with a combative male who weighed

approximately 280 pounds and  was purportedly an inmate.   Shaver asked for

back-up from the officers observing the exercise.  He was told that the three female

co-workers were his back-up.  In reality, the inmate was part of a training exercise

and was dressed out in pads for his protection.   Shaver explained that he was not
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given any type of safety gear or protection.   In the altercation, the purported inmate

broke Shaver’s glasses, knocked him back against the wall, and knocked a hole in

his lip that went through to his teeth.  Shaver explained that he skinned both

elbows, knee, and hurt his lip and neck.  He later realized that his back was also

injured. 

Shaver testified that Guy Hughes, one of the training instructors, told the

sheriff that he would not take part in the training because it was wrong and

someone would get hurt.   When it was over, Shaver returned to the tower.  He was

angry.  The Chief Deputy called him and told him that they were going to take him

to get glasses.  He told them he had his own insurance and would fix his own

glasses.  She called back and had Guy Hughes take him to the eye doctor to

purchase the new glasses.  Shaver testified that Hughes asked him why he was

rubbing his neck.  Shaver told him that it was hurting.  Hughes told him to fill out an

accident report when he returned to the office.  He refused but Hughes insisted that

he fill out the report.  He filled out the report with the Sheriff and Ms. Marylin.  He

reported that his neck hurt but did not mention his back.  Shaver explained that the

next morning he could not move and his wife had to help him out of bed.  He sought

medical treatment that morning with Dr. Tim Simon, his family doctor.  He was

referred to Dr. Thomas and was given injections in his back.  He was referred to Dr.

Qureshi, a neurosurgeon,  in Little Rock.  Dr. Qureshi examined his neck and his

back and determined that he was not a surgical candidate.   He was then referred

to the doctor’s brother, a pain doctor.  At the request of the insurance company, he
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was evaluated by Dr. Baskin.  Shaver explained that Baskin did nothing to him

except give him a heat patch and check the reflex in his leg.  Shaver testified that

Dr. Qureshi had done a series of injections in his right leg that had helped and had

recommended another injection.  He explained that the pain was back in his right

leg and he had excruciating pain in his low back.  Shaver explained that he had

pain in his neck when he turned it, but that the pain was not as severe as the pain

in his back.  He explained that he is up all night due to the pain.  He takes Tylenol

because  he has been cut off of the prescription pain medication and muscle

relaxers, except a prescription of Percocet that he pays for through his family

doctor.  Shaver explained that he continues to have problems in his low back and

right leg.  He explained that he was better while he was under the treatment of Dr.

Qureshi.  Shaver testified that he was aware that the county had offered him a light-

duty job, but explained that he could not do it because he was still under pain

medication.  He also explained that the could not sit due to the pain in his back.  

Shaver testified that on a typical day, he would get up in the morning and roll

out of the bed with help to get up and get dressed.  He has breakfast and goes to

the mailbox to get the mail.  He cannot lay down, sit down, or stand up for any

length of time.   He has to be constantly moving.  He could not do anything for eight

hours a day.  He wants to go back to Dr. Qureshi for further pain management.

On cross-examination, Shaver admitted that he had prior problems with his

neck and had a prior surgery in the early 80's.  He explained that the disc ruptured

and that it was a workers’ compensation claim.  After his neck surgery, he did not
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have any neck problems until the incident at the jail.  Shaver described the incident

as a scenario and setup rather than a training session.  He explained that he had

heard that they had the scenario to teach the “little women” that they had no

business being there.  He explained that he was angry because they could have

fired them instead of letting him get beat up.  He explained that he could not leave

the room and close the door because his training was that he had to maintain

control. He returned to work in the tower for a period of time.  He tried to see the

Sheriff and wrote him a letter requesting a meeting, but was never contacted.

Shaver explained that after he went to the doctor, he did not return to work.  He

received a certified letter offering him a light duty job in July of 2012, but he did not

go back because he could not do the job.

Shaver testified that the shots that Dr. Qureshi gave him corrected some of

the pain in his right leg.  He also recommended a block injection.  His neck still

hurts from time to time, but his back pain is worse.  No doctor has treated him for

his neck since the MRI.  Dr. Qureshi is treating him for the low back pain.  

Shaver testified that if the treatment from Qureshi would make the pain go

away, he would try to return to the light duty work.  He testified that he has tried

walking after Dr. Baskin recommended an aggressive home exercise program.  He

has not undergone a functional capacity evaluation.  He has applied for Social

Security disability benefits.  He has not applied for unemployment or any jobs.  

David Johnson testified that he was the Sheriff of Ashley County.  He

explained that he had been sheriff for six years.  He approved the hiring of the
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claimant.  He was familiar with the video.  He explained that it was a training

exercise for several personnel that had not received training.  He explained hat it

was a scenario of a detainee who would not come out of the cell.  He explained that

everyone knew that it was a training and that it was being videoed.  

He explained that he observed the claimant during the training.  He talked

to Shaver after the incident about his glasses and told him that they would take care

of that.  He asked him if he was hurt and he said no.  He noticed that he was

bleeding.  He was notified several days later that Shaver had been injured.  He

testified that he had offered Shaver a job within his restrictions.  He explained that

the tower operation job consisted of monitoring prisoners behind closed

environments without contact with prisoners.  It is also a job that he could walk or

stand.  The person never leaves the tower during their shift because they control

the whole facility.  He also offered him a second possible job that involved watching

the prisoners that do the garden and road crews picking up trash.  Shaver would

receive the same pay.  Shaver told him that he would be there but that he wished

he would talk to his doctor and attorney.  Johnson told him to show up for the job.

Shaver had never replied back to the letter or phone calls.

On cross-examination, Johnson testified that Shaver’s supervisor had tried

to get him to stop several times during the exercise.  He admitted that based on

Shaver’s physical condition and demeanor, he would not have allowed him to do

the garden job.  He also agreed that based on Shaver’s physical condition, he

would not put him in the tower.  
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Sheriff Johnson testified that he had seen the claimant out in public and

walking at the grocery store a few months prior to the hearing, but that Shaver was

much more limited in his mobility at the hearing such that he would not put him back

to work in his current physical condition.  

Medical records reveal that the claimant underwent a MRI of his cervical

spine on August 17, 2011, by Dr. Simon at Drew Memorial Hospital. The MRI

revealed that there was a congenital fusion of C6 and C7 vertebral bodies.  There

were no acute post-traumatic cervical spine findings.  There were advanced

degenerative changes noted.  On September 2, 2011, the claimant underwent a

MRI of the lumbar spine.  The MRI revealed a L4-5 broad based left posterior

lateral disc bulge with acute annular tear resulting in mild left lateral recess stenosis

and minimal left foraminal stenosis.  It further showed no large HNP or acute

pathological abnormalities.  

On September 22, 2011, the claimant was evaluated by Dr. Brad Thomas for

neck pain.  It was also noted that he also reported a blow to the head, a cut lip,

neck pain, back pain, and pain down his right leg.  Dr. Thomas noted that he did not

find a need for surgery for his neck or lower back.  He ordered prescription

medications,  physical therapy and one epidural injection.  On October 21, 2011,

Dr. Thomas conducted a follow-up examination.  He recommended continued

physical therapy, prescription refills, and released Shaver to light-duty with no lifting

greater than 15 pounds.   At that time, Shaver and his wife told him that he did not

feel comfortable at his job any more and he did not want to go back there.  Thomas
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noted that light-duty work was appropriate and advised him to look for another job.

On February 9, 2012, Dr. Thomas noted that Shaver had requested a second

opinion and had sought treatment with Dr. Amir Qureshi.  On March 16, 2012, Dr.

Qureshi noted that Shaver was under his care and that he should be released to

light duty.  Shaver returned to Dr. Amir Qureshi for follow-up on May 11, 2012.  He

noted that the claimant was currently working as a jailer.  He recommended

prescription drugs and administered steroid injections.  On June 13, 2012, Shaver

sought treatment with Dr. Nazer Qureshi for pain management.  On June 28, 2012,

Shaver underwent an independent medical evaluation by Dr. Barry Baskin.  He

noted that Shaver had three epidural steroid injections and one medial branch

block.  He noted that there had been no surgical recommendations, but that Dr.

Amir Qureshi had recommended a possible left lumbar facet injection.  Baskin noted

that Shaver should be able to return to light duty with no lifting more than 30 pounds

on an occasional basis.  He found him to be at maximum medical improvement and

did not recommend any further injections or blocks.  He recommended a functional

capacity evaluation if he remained off work.  He also recommended an aggressive

home exercise program.  On October 30, 2012, Dr. Simon opined that he did not

think that Shaver would ever be ale to perform any type of manual labor due to the

severe pain and required medications. 

  FINDINGS OF FACT AND CONCLUSIONS OF LAW 
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

August 16, 2011, when the claimant sustained a compensable injury

to his low back and neck.

3. The claimant would be entitled to compensation rates of $295.00 for

temporary total disability benefits and $222.00 for permanent partial

disability benefits.

4. Respondents have accepted the claim and paid some benefits.

5. Temporary total disability benefits were paid from August 11, 2011,

until July 29, 2012.  

6. The claimant has proven by a preponderance of the evidence that he

is entitled to additional medical benefits and that the recommended

pain management treatment by Dr. Qureshi is reasonable, necessary,

and related to his compensable low back injury.

7. The claimant reached maximum medical improvement in July of 2012.

8. Claimant has failed to prove that he is entitled to additional temporary

total disability benefits from July 30, 2012, to a date yet to be

determined.

9. All other issues are reserved, including permanency.

DISCUSSION
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The claimant contends that on August 16, 2011, he suffered an injury to his

lower back and neck; abrasions to his knees and elbows; and broken eye glasses

while working for the employer/respondent.  Claimant sought medical attention and

at this time is unable to continue work per Dr. Nazer Qureshi and Dr. Timothy

Simon.  The respondents have now stopped indemnity benefits to the claimant.

Therefore, he is entitled to temporary total disability benefits from August 16, 2011,

to a date yet to be determined.  Claimant reserves the issue of permanency until a

rating is received.

The respondents contend that the claimant does not have a surgical

condition.  He has been released to light duty and the employer has light duty

available.  The claimant did not show up for the light duty job.  He is not entitled to

temporary total disability benefits. 

I. ADDITIONAL MEDICAL TREATMENT

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or

accidental injury to prosthetic appliances, including eyeglasses, contact lenses, or

hearing aids, arising out of and in the course of employment and which requires

medical services or results in disability or death.  An injury is “accidental” only if it

is caused by a specific incident and is identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof
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shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994); Cooper v. Hiland Dairy, 69 Ark.

App. 200, 11 S.W.3d 5 (2000). Furthermore, the Commission is not required to

believe the testimony of the claimant or other witnesses, but may accept and

translate into findings of fact only those portions of the testimony it deems worthy

of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894 S.W.2d 603

(1995).  It is important to note that the claimant’s testimony is never considered

uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842

(1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

In the instant case, the evidence demonstrates that claimant suffered a

compensable injury to his neck and back in August of  2011.  Respondents

accepted the injury as compensable and provided conservative medical treatment

until July of 2012.   However, the preponderance of the evidence reveals that the

claimant has  continued to suffer from the back injury and needs additional pain

management which has been recommended by Dr. Qureshi.
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Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000); Ark. Code Ann. § 11-9-508(a)(Repl. 2002). However, injured

employees have the burden of proving by a preponderance of the evidence that the

medical treatment is reasonably necessary for the treatment of the compensable

injury.  When assessing whether medical treatment is reasonably necessary for the

treatment of a compensable injury, the Commission must analyze both the proposed

procedure and the condition it is sought to remedy.  Also, the respondent is only

responsible for medical services which are causally related to the compensable

injury.

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a pre-existing non-compensable condition by a

compensable injury is, itself, compensable.  Id.  Here, as in Williams, there is no

dispute that the claimant’s injury was compensable.  The evidence demonstrates

that there is objective medical evidence which established the current need for
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treatment.  Rather, what is disputed is whether the recommended treatment is

reasonable and necessary in relation to the compensable injury given the fact that

he also suffers from degenerative conditions in his back.  This is not a case where

the claimant must establish that the compensable injury was the “major cause” of

the need for the medical treatment in order to establish his right to additional

medical benefits and temporary total disability.  Farmland Ins. Co. v. DuBois, 54

Ark. App. 141, 145, 923 S.W.2d 883, 885 (1996).  Instead, the respondents must

take the claimant as they found him and the proper determination is whether there

is sufficient evidence to establish that the compensable injury was a factor in the

need for further treatment.  Williams v. L& W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 183 (2004).   

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing

lumbar degenerative condition before sustaining a compensable injury. Full

Commission Opinion, filed August 3, 1999 (D406121). The Full Commission

affirmed an administrative law judge’s finding that claimant was entitled to additional

medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.
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The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

In the instant case, the claimant seeks additional medical benefits with Dr.

Qureshi for the treatment of his low back.   The respondents contend that the

claimant had pre-existing neck problems and that he has reached maximum medical

improvement as to his low back injury.  However, the medical records of Dr. Qureshi

and Simon support the conclusion that the claimant has been in need of further

treatment for the injury to his low back. This medical evidence is further

substantiated by the testimony of the claimant.  The claimant testified that although

he had an earlier neck injury in the early 80's, he had returned to work and had no

problems with his neck until the altercation in the jail on August 16, 2011.  He

testified that his neck pain has resolved but that his back pain had worsened

without the continued pain management treatment recommended by Dr. Qureshi.

 The medical evidence reveals that the claimant has objective findings of a

low back injury as a result of the incident at the jail on August 16, 2011.   After a

complete review of the medical evidence, I find that the objective medical evidence
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supports the claimant’s contentions that his need for additional treatment as

recommended by Dr. Qureshi and Simon is  reasonable, necessary, and related to

his compensable injury.

II. TEMPORARY TOTAL DISABILITY BENEFITS

Temporary total disability for unscheduled injuries is that period within the

healing period in which claimant suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period is defined as that period for healing the injury, which

continues until claimant is as far restored as the permanent nature of the injury will

allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  In the

instant case, the claimant reached maximum medical improvement in July of 2012.

He has been released to light duty work which has been offered to him.  The

evidence reveals that with proper pain management, the claimant should be able

to return to light duty work.  Therefore, I find that the claimant has failed to prove

by a preponderance of the evidence that he is entitled to additional temporary total

disability benefits. 

AWARD

Respondents are hereby directed and ordered to provide and pay for

medical  benefits in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award  shall  earn interest  at the legal  rate until paid, pursuant to Ark. Code
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Ann. § 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

 ___________________________
 HONORABLE BARBARA WEBB

Administrative Law Judge


