
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. G206405 & G207344

WALTER R. SCOTT, EMPLOYEE CLAIMANT

AMERICAN FUEL CELL & COATED FABRIC, 
SELF-INSURED EMPLOYER RESPONDENT

F. A. RICHARD & ASSOCIATES, INC.,
THIRD PARTY ADMINISTRATOR RESPONDENT

OPINION FILED MARCH 27, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

The respondent was represented by HONORABLE MICHAEL E.
RYBURN AND JASON RYBURN, Attorneys at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 7, 2013, in Texarkana, Arkansas.  A Prehearing

Order was entered in this case on November 6, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer/employee/carrier relationship existed
at all relevant times.

3. This claim is controverted in its entirety.

4. The claimant’s average weekly wage of $687.00
entitles him to a temporary total disability
compensation rate of $458.00 per week.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:
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Claimant:

1. Compensation rates (resolved by stipulation).

2. Whether claimant sustained a compensable hernia
injury on or about May 15, 2012, and/or July 16,
2012.

3. Whether claimant would be entitled to temporary
total disability benefits from on or about
July 17, 2012, through September 23, 2012. 

4. Whether the medical treatment claimant has
received since May 15, 2012, and July 16, 2012,
has been reasonable, necessary and related to his
compensable injuries.

5. Attorney’s fees.

Respondent:

1. Compensability of hernia.

2. Attorney fees.

The record consists of the February 7, 2013, hearing

transcript and the exhibits contained therein.  

DISCUSSION

In order to prove that a hernia is compensable, a

claimant must satisfy all of the requirements of Ark. Code

Ann. § 11-9-523(a) which requires:

1. That the occurrence of the hernia immediately
followed as a result of sudden effort, severe
strain, or the application of force to the
abdominal wall;

2. That there was severe pain in the hernial region;

3. That the pain caused the employee to cease work
immediately;

4. That notice of the occurrence was given to the
employer within forty-eight (48) hours thereafter;
and
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5. That the physical distress following the
occurrence of the hernia was such as to require
the attendance of a licensed physician within
seventy-two (72) hours after the occurrence.

In the present case, Mr. Scott, has been employed by

American Fuel Cell & Coated Fabric (hereinafter Amfuel)

since January 31, 1996. (T. 10) In addition, Mr. Scott has a

construction business that performs roofing and remodeling.

(T. 49) In addition to the various 2012 dates of alleged

injury for the hernia at issue in the present claim, Mr.

Scott has had two other workers’ compensation claims at

Amfuel: a toe injury that he sustained in June of 2012 and a

claim approximately five years earlier for breathing

problems. (T. 38, 62)

Amfuel produces fuel cells for military aircraft and

embankment tanks for water. (T. 10) Mr. Scott underwent a

hernia repair surgery on August 7, 2012. (C. Exh. 1 p. 22)

Mr. Scott contends that his hernia was work related, and Mr.

Scott has filled out paperwork listing at least three

different dates of injury for his hernia. (C. Exh. 2 p. 1-3) 

At the hearing, Mr. Scott testified about two more dates of

alleged injury, different from the three in the forms that

he filled out.  For the reasons that follow, I find that Mr.

Scott failed to establish by a preponderance of the evidence

that he sustained his hernia at Amfuel on any of the dates

discussed, or on any other date.
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1Mr. Scott obtained treatment for his toe on June 18,
2012.

First, to the extent that Mr. Scott has listed a date

of injury of July 17, 2012, on a Form N completed on

August 24, 2012, I note that Mr. Scott did not work at

Amfuel on July 17, 2012.  That was instead the first day

that Mr. Scott did not report to work because his hernia had

become too painful. (T. 63)

Second, to the extent that Mr. Scott testified at the

hearing about a pulling incident at work on July 16, 2012, I

note that both a nurse’s notes and Mr. Scott’s own testimony

indicate that he knew that he had a hernia before July 16,

2012. (T. 44)

Third, to the extent that Mr. Scott’s Form N prepared

on July 20, 2012, lists a date of injury of June 20, 2012, I

note that June 20, 2012, was approximately the date of the

toe incident1, not a pulling incident. (C. Exh. 1 p. 4) In

addition, the nurse’s notes indicate that Mr. Scott knew

that he had a hernia before June 20, 2012, since the nurse

first diagnosed Mr. Scott with an inguinal hernia on May 17,

2012. (C. Exh. 1 p. 3)

Fourth, to the extent that Mr. Scott’s other Form C

completed on August 24, 2012, contains a date of injury of

May 12, 2012, I take judicial notice that May 12, 2012, was

a Saturday, and Mr. Scott has acknowledged that a date of

injury of May 12, 2012, was a guess, and is not consistent
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with his recollection that he reported an injury to his lead

man, Marshall Jenkins, on a Tuesday, a couple of days before

seeing the nurse for the first time on May 17, 2012. (T. 41-

43)

Fifth, to the extent that Mr. Scott contends that his

hernia occurred at work on May 15, 2012, I note that Mr.

Scott testified that (1) he felt a severe pain in his groin

while assisting others to turn a heavy fabric tank on

May 17, 2012, (2) he stopped when he felt the pain and went

to the bathroom to take a look, (3) he found a bump in the

area below the belt on the left side, (4) he told Mr.

Jenkins that he had hurt himself when he came out of the

bathroom, (5) he saw the nurse on May 17, 2012, and told her

that he had injured himself pulling on the embankment, and

(6) he had never had any groin pain before May 15, 2012. (T.

11-19, 34) 

However, whereas Mr. Scott twice testified that he told

the nurse that he hurt himself pulling an embankment tank

and got a bump, I note that the nurse’s note from May 17,

2012, makes no reference to a work related injury, much less

an injury caused specifically by pulling an embankment tank.

(C. Exh. 1 p. 3) Similarly, in his only documentation

prepared before he first saw an attorney, Mr. Scott’s Form N

prepared on July 20, 2012, makes no reference to an

embankment tank but instead refers to “Heavy lifting and

pulling” with a June injury date. (C. Exh. 1 p. 1) Contrary
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to Mr. Scott’s testimony about his conversation with the

plant nurse, a “To Whom It May Concern” letter in the record

dated November 30, 2012, states:

On May 17th, 2012, Mr. Scott presented for evaluation
of what he described as a “bump” to his lower abdomen. 
He stated that he had noticed the appearance of this
while bathing.  He did not indicate to me at that time
that the injury was work related.  (R. Exh. 1 p. 1)

Mr. Scott called his lead man, Mr. Jenkins, to testify at

the hearing.  Mr. Jenkins at some point before the hearing

had prepared his own written but undated statement

indicating that:

In May as we built the 500,000 gallon tank Walter Scott
came to me and informed me that he was feeling some
discomfort in his lower stomach, I suggested he go to
see J.P. Mobley at the Amfuel clinic. (C. Exh.1 p. 2)

At two points in his testimony, Mr. Jenkins testified

that, because of the nature of the work they do pushing and

pulling on heavy tanks, Mr. Jenkins assumed that Mr. Scott

was reporting a work related injury in May when he reported

a small lump in his stomach. (T. 75, 83) However, Mr.

Jenkins clarified that Mr. Scott never actually told Mr.

Jenkins that Mr. Scott had hurt himself on the job. (T. 83)

Mr. Jenkins also testified everyone knows to report an

injury to their supervisor, and that if someone had come to

him and said they had been hurt on the job, that Mr. Jenkins

most of the time would suggest that the person go see the

supervisor. (T. 82) Mr. Jenkins testified that he was a lead

man and not a supervisor. (T. 76) Mr. Jenkins testified that
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at that time Cory Durant was the supervisor. (T. 76) Mr.

Jenkins also testified that Ms. Mobley, the nurse, came to

the plant every Thursday, and Ms. Mobley would see employees

for both work injuries and non-work injuries. (T. 86)

I conclude that Mr. Jenkins’ testimony - that Mr. Scott

never actually reported a work-related injury to Mr. Jenkins

in May - is consistent with Ms. Mobley’s recollection in

November that Mr. Scott also did not report a work related

injury to Ms. Mobley in May.  Because I find credible Ms.

Mosley’s recollection that Mr. Scott did not report a work

related injury to her in May, and that he also told her that

he found the lump while bathing, I do not find credible Mr.

Scott’s testimony that he reported to Ms. Mobley about an

injury pulling on an embankment tank.  Moreover, I point out

that Mr. Scott did not write anything about pulling on an

embankment tank when he filled out the Form N before he

consulted an attorney.  I find based on Mr. Jenkins’

testimony and Ms. Mobley’s letter that Mr. Scott did not

report any alleged work related injury to Mr. Jenkins, to

Ms. Mobley, or to anyone else at Amfuel in May of 2012.

Because I do not find credible Mr. Scott’s testimony

that he reported an embankment tank-pulling injury to Ms.

Mobley on May 17, 2012, I also do not find credible Mr.

Scott’s testimony that his hernia injury occurred two days

earlier at work on May 15, 2012, and that he discovered the

lump in his groin in the bathroom at work a few minutes
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later.  Mr. Scott has failed to persuade this examiner on

this record that his hernia occurred at work immediately

followed as a result of sudden effort, severe strain, or the

application of force to the abdominal wall, and Mr. Scott

has failed to persuade this examiner that he reported any

type of alleged work related hernia injury to anyone at

Amfuel in May of 2012.  The preponderance of the evidence

instead establishes that Mr. Scott discovered his hernia

while bathing, and that Mr. Scott never reported his hernia

condition as being work-related to anyone at Amfuel until he

stopped working in July of 2012.        

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employer/employee/carrier relationship existed
at all relevant times.

3. This claim is controverted in its entirety.

4. The claimant’s average weekly wage of $687.00
entitles him to a temporary total disability
compensation rate of $458.00 per week.

5. The claimant has failed to establish by a
preponderance of the evidence that he sustained a
compensable hernia.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are
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directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


