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STATEMENT OF THE CASE

On April 2, 2013, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter

on January 31, 2013, and a Prehearing Order was filed on February 1, 2013.

A copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record without objection, subject to any modifications made

at the full hearing.  

The parties stipulated to the following at the April 2, 2013, full hearing:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including December 29, 2009.

3) On December 29, 2009, the claimant sustained a compensable
low back injury.

4) Claimant’s compensation rates are $349.00 per week for
temporary total disability benefits and $262.00 per week for
permanent partial disability benefits.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable neurological
injury as a result of a specific incident on December 29, 2009.

2) If compensability is overcome, whether the claimant is entitled to
all associated medical treatment.

3) Whether the claimant is entitled to additional medical treatment
related to her stipulated compensable back injury in the form of
a referral to a neurologist.  (T. p. 5, lines 3-9)

At the full hearing, the claimant contended she was seen by

several authorized doctors, including a specialist, Dr. Brad Thomas, and the

company physician, Dr. Timothy Simon.  Claimant contends both doctors

suggested the claimant see a neurologist.  Respondents have disregarded the

advice of their doctors and have refused to send the claimant to a neurologist.

Claimant contends she is entitled to see a neurologist and entitled to follow up

care and treatment, and at least a one time visit to a neurologist to see if there

is any additional medical treatment which is suggested.

Respondents contended at the full hearing that the claimant injured her
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low back on December 29, 2009, and was treated extensively and was

released without permanent partial disability.  Respondents contend that

claimant has unrelated neurological problems that are not work related, such

as dizziness and passing out.  The claimant does not have a compensable

neurological problem and the request for a neurologist is not related nor

necessary.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence
that she sustained a compensable neurological injury by specific
incident on December 29, 2009.

4) The claimant has proven by a preponderance of the evidence
that a referral to a neurologist is reasonable, necessary, and
related to her compensable neurological injury.

5) The claimant has proven by a preponderance of the evidence
that the additional medical treatment now requested in the form
of a neurological evaluation by a neurologist is reasonable,
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necessary, and related to her stipulated compensable low back
injury.  Therefore, respondents are directed and ordered to
provide the claimant with an evaluation by a neurologist forthwith
pursuant to Commission Rule 99.30.

DISCUSSION

The claimant, age 35, sustained a stipulated compensable low back

injury while lifting a grand piano into the back of a pickup in the course of her

employment with the respondent employer.  The claimant testified as follows

regarding the December 29, 2009, incident:

A In ‘09, me and three other people were lifting a grand
piano into the back of a Chevrolet pickup, and the other person
on my end just let go of her side, and all the body weight come
to me, and we could all hear my back just make a loud popping
noise, and I just instantly started crying.  And I told my immediate
manager that we needed to go to the hospital, and she took me
to SAMA, and they done x-rays and MRI’s, and that’s when we
found out I had two bulging discs.  (T. p. 10, lines 18-25)

The claimant testified as follows regarding her symptoms since the

December 29, 2009, back injury:

A I have nerve damage down my left leg where I have
constantly burning down my left foot, and I also cannot sleep,
and I also have tingling down my left foot and burning
sensations, and I have stabbing pain in my lower left back
constantly.  (T. p. 12, lines 4-8)

The claimant testified that prior to the December 29, 2009, incident she

never had any problems with her back or left leg.  The claimant further

testified that prior to the December 29, 2009, compensable back injury she

never had any pain, numbness, or tingling radiating down either of her legs.
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The claimant testified that surgery has not been recommended; however, an

evaluation by a neurologist has been recommended.  The claimant testified

she wants to see a neurologist because “every since I hurt my back, it’s just

my left leg has had like numbness and tingling and so has my left butt cheek

and foot.”  (T. p. 16, lines 15-17)

The medical records show that on the date of the claimant’s stipulated

compensable back injury, December 29, 2009, she reported to SAMA

Healthcare Services with back pain.  (Cl. Ex. 1, pp. 1-11)  The claimant

continued to treat with SAMA Healthcare Services from the date of the injury

through February 24, 2010, when she received an MRI of her lumbar spine.

The MRI found at Claimant’s Exhibit 1, page 27, shows the claimant with

“Broad disk protrusion with small peripheral annular tear results in mild central

canal narrowing at L4-L5.”  

While treating with SAMA, the claimant was mainly given prescription

medications to deal with her compensable back injury; however, the claimant

ultimately was sent to Little Rock Neurosurgery Clinic and seen by Dr. Brad

Thomas who recommended epidural steroid injections and physical therapy.

(Cl. Ex. 1, p. 36)  On May 10, 2010, after receiving epidural steroid injections,

the claimant reported back to Dr. Brad Thomas that the injections were of no

benefit.  (Cl. Ex. 1, p. 39)  Dr. Thomas did not recommend surgery for the

claimant but did recommend a functional capacity evaluation and additional
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prescription drugs.  The functional capacity evaluation was performed and

found the claimant could perform a medium classification of work.  After

reviewing the functional capacity evaluation, Dr. Thomas gave the claimant

a zero percent impairment rating and released her with a medium

classification work restriction.  (Cl. Ex. 1, p. 52)  On August 20, 2010, the

claimant returned to Dr. Thomas who recommended the claimant continue

pain management.  (Cl. Ex. 2, p. 56)

A nerve conduction study was conducted on October 12, 2010, as

found in Claimant’s Exhibit 2, page 59.  Dr. Thomas Eans reviewed the nerve

conduction study and stated, “It was done 10/12/10 and showed peroneal

motor nerve dysfunction bilaterally consistent with bilateral L5 radiculopathy

and a deficit and left heel reflex suggestive of left S1 radiculopathy.”  (Cl.

Ex. 2, p. 65)  Dr. Brad Thomas also reviewed the EMG nerve conduction

study and stated, “It does show that there were bilateral absent peroneal

motor F waves that could be consistent with bilateral L5 radiculopathy.”  (Cl.

Ex. 2, p. 74)  Another MRI of the claimant’s lumbar spine was conducted on

June 1, 2011, and showed a “left posterior-lateral annular tear.”  (Cl. Ex. 2,

p. 75)  Drs. Brad Thomas and Timothy Simon both recommended the

claimant see a neurologist; however, Dr. Thomas stated his referral to a

neurologist was “most likely” an ongoing issue that is “most likely” not related

to the work injury.  Whereas Dr. Simon opined the claimant’s need for a
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neurologist is “work related.”  (See Cl. Ex. 3, pp. 101 & 105)

ADJUDICATION

Claimant contends she suffered a compensable neurological injury as

a result of the specific incident on December 29, 2009, when she was lifting

a grand piano and sustained a compensable low back injury.  The

Commission has stated in Henry Weaver v. Precision Packaging, Full

Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act

796 of 1993 the following must be shown in order to establish the

compensability of an injury occurring after July 1, 1993:

1) proof by a preponderance of the evidence of an injury
arising out of and in the course of her employment;

2) proof by a preponderance of the evidence that the injury
caused internal or external physical harm to the body
which required medical services or resulted in disability or
death;

3) medical evidence supported by objective findings, as
defined in Ark. Code Ann. § 11-9-102 (16), establishing
the injury;

4) proof by a preponderance of the evidence that the injury
was caused by a specific incident and is identifiable by
time and place of occurrence.

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find the claimant has proven by a

preponderance of the evidence that she sustained a compensable

neurological injury on December 29, 2009.  I find the claimant has proven by
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a preponderance of the evidence all the elements of compensability outlined

above with regard to her neurological injury of December 29, 2009.  The

evidence shows the claimant never had any radicular symptoms of pain,

tingling or numbness radiating down her legs prior to December 29, 2009.

Specifically, there are objective medical findings supporting a neurological

injury as found in the nerve conduction study conducted on October 12, 2010,

and found at Claimant’s Exhibit 2, page 59.  The nerve conduction study

shows the claimant has medical evidence supported with objective findings

of a neurological injury.  The nerve conduction study shows the claimant has

“bilaterally absent peroneal motor F waves possibly consistent with bilateral

L5 radiculopathy” and “asymmetric left H reflex possibly reflects a left S1

radiculopathy.”  (Cl. Ex. 2, p. 59)  Further, the Little Rock Neurosurgery Clinic

recommended the claimant have a neurological evaluation due  to her

continued tingling and numbness in her extremities and “her L5 nerve roots

are open on her MRI.”  (Cl. Ex. 3, p. 89)

Respondents argue the claimant had seizures and dizziness in the past

and therefore her neurological condition preexisted the December 29, 2009,

piano lifting incident.  However, the neurological problems the claimant now

possesses are tingling, numbness, and radiating pain down her legs, primarily

left, that only occurred after the December 29, 2009, piano lifting incident

wherein she sustained a stipulated compensable low back injury.  The nerve
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conduction study objectively shows the claimant has a neurological injury for

which an evaluation by a neurologist has been recommended by multiple

doctors.  It is also important to note I found the claimant to be a credible

witness with regard to her radiating pain and associated numbness and

tingling.  It must also be noted the claimant continued to have the radiating

symptoms consistent with her nerve conduction study from December 29,

2009, through the present.  During that period of time, the claimant actively

sought medical treatment to alleviate her condition.  The epidural steroid

injections, physical therapy, nor prescription medication have been able to

alleviate her radiculopathy and as such a referral to see a neurologist given

by multiple doctors is warranted.  

The claimant is requesting treatment by a neurologist for her

compensable neurological injury.  Employees have the burden of proving by

a preponderance of the evidence that the medical treatment requested is

reasonably necessary for treatment of the compensable injury.  Hamilton v.

Gregory Trucking, 90 Ark. App. 248, 205 S.W.3d 181(2005).  What constitutes

reasonably necessary treatment under the statute is a question of fact for the

Commission.  In assessing whether medical treatment is reasonably

necessary for the treatment of a compensable injury, the Commission

analyzes both the proposed procedure and the condition it is sought to

remedy.  Deborah Jones v. Seba, Inc., Full Commission Opinion
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December 13, 1989 (D511255).  In the case at hand, I have found the

claimant sustained a compensable neurological injury on December 29, 2009,

and the nerve conduction study shows the claimant has a neurological

condition.  Both Drs. Thomas and Simon have recommended the claimant be

evaluated by a neurologist.  I find said recommendations to be reasonable,

necessary, and related to the claimant’s compensable neurological injury and

therefore respondents are directed to provide the claimant an evaluation by

a neurologist forthwith pursuant to Commission Rule 99.30.

At the full hearing, the parties also agreed the issue of whether the

claimant should be entitled to an evaluation by a neurologist as related to her

stipulated compensable low back injury should be addressed.  As stated

above, employees have the burden of proving by a preponderance of the

evidence that the medical treatment requested is reasonably necessary for

the treatment of the compensable injury.  Hamilton v. Gregory Trucking, 90

Ark. App. 248, 205 S.W.3d 181 (2005).  The claimant made an alternative

request for the evaluation by a neurologist in the event a finding of a

compensable neurological condition was denied.  I have found that the

claimant sustained a compensable neurological injury on December 29, 2009,

and have found that an evaluation by a neurologist related to the neurological

injury be provided by the respondents.  However, in the event a finding was

made that the claimant did not sustain a compensable neurological injury on
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December 29, 2009, a finding which I do not make, I still find that a

neurological evaluation would be reasonably necessary and related to her

stipulated compensable low back injury of December 29, 2009.  I find the

claimant has proven by a preponderance of the evidence that the current

recommendation for her to see a neurologist is reasonable, necessary, and

related to her stipulated compensable low back injury of December 29, 2009.

While making this determination, I recognize Dr. Thomas has opined that the

claimant’s need to see a neurologist is “most likely not related” to the

stipulated compensable back injury.  (Cl. Ex. 3, p. 101)  In the alternative, Dr.

Simon opined that the claimant’s need for an evaluation by a neurologist was

related to the December 29, 2009, stipulated compensable back injury as

stated in his June 5, 2012, report found at Claimant’s Exhibit 3, page 105.  I

must agree with Dr. Simon with regard to whether the referral to a neurologist

is due to the claimant’s stipulated compensable back injury.  Once again, it

must be noted that prior to December 29, 2009, the claimant never had any

back or radiating leg problems causing tingling and numbness.  Although Dr.

Thomas did not find that surgery was recommended, he did go ahead and

state that the claimant should see a neurologist.  I agree the claimant should

see a neurologist forthwith and that such referral is reasonable, necessary,

and related to the claimant’s stipulated compensable low back injury of

December 29, 2009.
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ORDER

The claimant has proven by a preponderance of the evidence that she

sustained a compensable neurological injury by specific incident on

December 29, 2009.  The claimant has further proven by a preponderance of

the evidence that she is entitled to an evaluation by a neurologist as such

referral is reasonable, necessary, and related to her compensable

neurological injury.  Claimant has proven by a preponderance of the evidence

that an evaluation by neurologist is reasonable, necessary, and related to her

stipulated compensable low back injury of December 29, 2009.

Respondents are ordered and directed to provide the claimant with an

evaluation by a neurologist forthwith pursuant to Commission Rule 99.30.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


