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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on October 4, 2012, before

Administrative Law Judge Barbara W. Webb.  A pre-hearing telephone conference

was held on this claim on May 22, 2012.  The Pre-hearing Order set forth the

stipulations offered by the parties and outlined the issues to be litigated and

resolved at this hearing.  A copy of the May 23, 2012 Pre-hearing Order is made a

part of the hearing record as Commission Exhibit No. 1.  By agreement of the

parties, the stipulations as submitted by the parties in the Pre-hearing Order and

as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about June

23, 2011, when the claimant contends he sustained a compensable

injury.

3. If found compensable, the claimant earned an average weekly wage

of $221.00, which would entitle the claimant to the rate of $147.00 for

temporary total disability and a permanent partial disability rate of

$147.00 per week.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Compensability of claimant’s alleged June 23, 2011, injury.

2. If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits  from June 24, 2011, until a date yet

to be determined.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one volume transcript of the October 4, 2012

hearing, consisting of the testimony of Napoleon Sandeford, Marvin Dickson,

Steven Slaughter, Stanley Lee, Teddy Bogard and all documentary evidence

consisting of Commission’s Exhibit 1 (Pre-hearing Order); Claimant’s Exhibit 1

(Claimant’s Document & Medical Records Exhibits); Claimant’s Exhibit No. 2

(Medical Records); Respondents’ Exhibit No. 1 (Medical Exhibits); and

Respondents’ Exhibit No. 2 (Documentary Exhibits). 
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 FACTUAL BACKGROUND

The claimant is thirty-two years of age (d.o.b. 09/02/81).  He attended

LaSalle College and received a business degree from Grossmont.  He worked as

a marketing representative for an insurance company.  He also has work

experience on computers and worked as a supervisor for Advantage Technology

Solutions, a contractor for Hewlett-Packard.  He continued to work that job on the

weekends as needed after he went to work for UPS.  

Sandeford began working for UPS in late February or early March of 2009.

Prior to that time, he had worked as a shipping clerk, logistics coordinator, youth

advocate, marketing analyst, farming, retail associate, and marketing for an

insurance company.  

On June 23, 2011, Sandeford arrived fifteen minutes before his shift which

began at 5:00 a.m.  He exited his car and stretched a little bit.  He clocked in,

stretched a little bit more, and proceeded to unhook the trailer to get started with the

day.  He tried to pull the trailer up but it was still hitched so he called for a co-

worker, Teddy Bogard, to assist him in lifting the door to the trailer up.  He lowered

the converter belt and began working.  As he was moving packages, he felt his back

getting tighter and tighter until it froze out on him.  He felt pain and spasms and had

to stop work.  He told a co-worker, Jesse James that his back had gone out on him.

James signaled to the boss, Bogard.  

Sandeford explained that in January of 2011, after the peak season, he felt

his back stiffen up as he was jogging after his shift. He underwent an X-ray which
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revealed that nothing was wrong.  He was given some prescription ant-inflammatory

medication.  He was referred to Dr. Courtney for physical therapy and other

treatment for his back.  He used the TENS unit and taught him about stretching and

different techniques about warming up before he started his shift.  He followed the

doctor’s recommendations and got better by the middle of February of 2011.  He

worked from February until June of 2011 without pain in his back.  He explained

that he had lost weight and continued to do the stretching.  Sandeford said that he

had never felt pain and nausea or had muscle spasms like he felt on the morning

of June 23, 2011.  

Bogard took him into the office to contact his supervisor and to call someone

in to replace Sandeford.  Bogard reached Stan Lee.  Sandeford told Lee that he

was hurt and that he was having muscle spasms.  Bogard offered to take him to the

doctor and mentioned his prior injury.  Sandeford testified that his prior relationship

with Bogard had been volatile, because he had injured his finger in 2009 and was

fired for allegedly falsifying medical documents which Sandeford denied.  He also

filed two grievances about getting his vacation pay at that time resulting in an

argument with Bogard, Stan Lee, and a co-worker, Jesse James.  Sandeford

decided he needed to leave and go to the hospital.  Bogard told him that if he was

going to take himself to the doctor, he would have to leave a note and say that it

was not work-related.  Bogard sent for Steven Slaughter, a union person, to witness

the events.  Sandeford told Slaughter that he was hurt and was going to get

checked out.  He did not know if muscle spasms were a work-related injury and
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didn’t know what was going on with him.  He signed the note and drove to his

mother’s house nauseated.  She took him to the hospital.  He called Stan Lee and

told him that he was on the way to the hospital due to muscle spasms.  He was

treated by Dr. Cash.  He underwent x-rays and was referred to Dr. Rejistre, a

chiropractor, the next day.  He began physical therapy and underwent adjustments

by the chiropractor.  He called Sharon at work to tell her that he had been taken off

work by the doctor for three days.  Bogard called him on June 24th looking for him

and Sandeford repeated what he had told Sharon.  He returned on Tuesday with

light duty requirements from Dr. Rejistre.  Bogard told him that “We don’t have no

damn light duty for you.”   He asked for the FMLA form and left because hey had

no light duty.  He was forced to stay off the whole week waiting to talk with Stan.

He met with Stan on Tuesday and was told he would have to see the company

doctor and fill out other paperwork.  He was first seen by the company doctor on

July 5, 2011.  He was diagnosed with a strain of the lumbar region.  He was placed

on restrictions of no bending, no stooping, and no lifting over ten pounds.  He

denied that he refused light duty work.  He returned to work on July 6 and was

allowed to stand and scan packages.  He explained that the job required him to

reach across the belt and bend over and stoop to get packages.  His back began

tightening up and he started experiencing spasms and pain.  He went to the office

to sit down.  He could not do the work.  He returned to the doctor and told him that

he was having pain doing the tasks assigned so he put him on further restrictions

of no standing and no lifting over five pounds.  He returned to work under the



Sandeford - G105534 - 6 -

increased restrictions and was able to work in the office.  He saw Dr. Rejistre from

July 19, 2011, until August 5, 2011.  He was diagnosed with a lumbar sprain, strain,

and pinched nerve and was restricted from jobs that required bending or twisting.

Sandeford was referred by his primary care physician to Dr. P. B. Simpson and

underwent an MRI on November 4, 2011.  During that period of time, he learned

that his workers’ compensation claim had been denied and he had been released

from work by UPS.  His symptoms had progressively worsened.  Dr. Simpson

prescribed additional physical therapy when he began in December.  He was

referred to a pain management clinic after a nerve conduction study.  He was

referred to Dr. Jason Tullis at OrthoArkansas.  He was sent to physical therapy at

Southeast Arkansas Physical Therapy.  He also underwent a functional capacity

evaluation there.  Some of Sandeford’s medical bills were paid by health insurance.

Sandeford testified that after he was injured he was no longer able to

continue his contract jobs installing computers.  He received approximately

$8,700.00 in short term disability from UPS in 2011.   He began pursuing his claim

in February of 2012 after his short-term disability ran out. 

On cross-examination, Sandeford admitted that he had significant back

spasms in January of 2011 and was treated by Dr. Courtney on January 18, 2011.

He agreed that he was only on the job approximately ten minutes prior to the injury.

Sandeford explained that his back locked up on him and he didn’t know what was

wrong with him at the time.  He was feeling spasms but did not recall a particular

event or incident.  He agreed that Lee offered to take him to the doctor if he had
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been hurt on the job, but he declined their offer.  He agreed that he wrote a note

telling them that he did not believe that he had a work-related injury on the morning

of June 23, 2011.   He explained that he didn’t know on that morning if he had been

injured because he didn’t know if muscle spasms were work-related.  He sought

medical treatment with his doctor, Dr. Cash, that morning but did not provide any

history of a work-related injury.  He agreed that he worked out most days before he

goes to work based on recommendations he received from Dr. Courtney.  He has

lifted weights since junior high school and can bench press over 260 pounds.  He

played competitive sports in high school and college.  He admitted he noticed his

back was hurting while he was jogging in January of 2011 and sought treatment  at

that time.  He was given Flexeril and other prescription medication.  He had

physical therapy and chiropractic care in California prior to working for UPS.  He

agreed that Dr. Simpson did not consider him a candidate for surgery.  He didn’t tell

Dr. Simpson or Dr. Tullis about his prior problems.  Sandeford testified that he has

applied for a number of jobs, but has not been able to find employment within his

restrictions. 

Marvin Dickson testified that he was currently employed at UPS.  He knew

Sandeford as a co-worker for approximately three years.  He saw Sandeford on the

morning of June 23, 2011.  He recalled that Sandeford was in a normal mood and

would normally do some stretching before he started work.  He testified that there

was nothing out of the ordinary during the last time he saw him.  
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Steven Slaughter testified that he had been employed by UPS for nine years.

He serves as a union representative at certain times.  He recalled on June 23,

2011, that he got to work as usual, opened the feeder, and had a guy supposedly

get injured about ten minutes after the shift began.  Slaughter testified that

Sandeford told them that he had injured his back, but that it wasn’t work-related and

that he had muscle spasms.  He signed the statement written by Sandeford as a

witness.  He also told them that he had spasms from time to time.  During the

conversation, Teddy offered to send him to the doctor if he had been hurt on the

job, but Sandeford said he wanted to go home and that it wasn’t work-related.  He

never mentioned lifting packages or the door as a cause of his back pain.  

Stanley Lee testified that he had worked for UPS for thirty-one years.  In

June of 2011, he was the full-time supervisor for the center.  He was in and out of

the center because of his duties as package car supervisor.  He received a call at

approximately 5:15 that morning from Teddy Bogard.  He was told that Napoleon’s

back was hurting.  They put Sandeford and Slaughter on a speaker phone.

Sandeford denied that it was work-related.  He told them that he has spasms that

were not work-related and was adamant about leaving.  He was told that if he got

hurt at work, it would need to be reported immediately and that they would get him

medical attention.  He told them that he had spasms before.  Lee testified that there

were certain protocols when someone is hurt on the job pursuant to OSHA and a

system called SHRINKS.  Lee explained that this protocol was not followed since

Sandeford said it was not work-related.  
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Teddy Bogard testified he had worked for UPS for twelve years.  He was the

pre-load supervisor in June of 2011.  He recalled that on June 23, 2011, he was

contacted by one of the co-workers about ten minutes after the shift started.

Sandeford told him that he had a muscle spasm in his back.  He denied hurting his

back while he was working.  Sandeford told him that he had muscle spasms quite

often and that he just wanted to go home and lay down.  He had overheard him

bragging about how much he can bench press.  He explained that he got the

statement because if he let an employee leave after an on-the-job injury and did not

make a report, he would lose his job.  

Bogard estimated that he spent at least two hours per day with Sandeford

in the course of his supervision.  He explained that he called his supervisor

because he didn’t know if he could let Sandeford leave to go home that morning.

Once Sandeford signed the statement that it was not work-related, he was able to

leave.  He was not aware that Sandeford was claiming the injury was work-related.

He was aware that Sandeford came back to work, but was not involved in the light-

duty assignments.  He could not answer why Sandeford was released from his

employment.  He recalled that Sandeford had scanned packages as part of his light

duty work assignments. 

Prior medical records reflect that Sandeford was treated by Dr. Michael

Courtney for complaints of lower back pain on January 18, 2011.  Notes reflect that

Sandeford has unleveled hips and had previously had physical therapy and

chiropractic care.  The claimant was examined by Dr. Cash on January 20, 2011,
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for low back pain while running.  Dr. Cash prescribed Flexeril and pain medication.

X–rays of the lumbar spine showed no evidence of acute fracture or subluxation.

On January 24, 2011, the claimant returned to Dr. Courtney.  Courtney notes that

“He had been having lower back pain, right side greater than left, of years duration.

He has pain referring into the right leg extending to the foot.”  Sandeford reported

that motion aggravates the low back and described the pain as intermittent dull to

sharp pain.  Courtney notes that he has also had problems with his hips and neck

pain.  He reported past treatment with physical therapy and chiropractic care in

California.  Courtney noted that his examination revealed that the claimant was

having muscle spasms in the cervical, thoracic, and lumbar paraspinals.  He was

diagnosed with lumbar segmental dysfunction, sacralgia, SI pain, greater on the

right, secondary to somatic dysfunction of sacrum and pelvis, right grade III lumbar

radiculitis, among other problems.

Medical records reveal that Sandeford was treated by Dr. Steven Cash on

June 23, 2011, with complaint of “back spasms no injury”.  He was given pain

medication and muscle relaxants.  On June 27, 2011, he was given a work slip

which restricted his work activities with no heavy lifting, no climbing, and no walking

or standing in excess of 50% of the work shift.  He was also told to avoid jobs that

required twisting and bending at the waist and reaching above shoulder level.  He

was diagnosed with a lumbar sprain/strain and pinched nerve. Sandeford filed a

Form N on July 5, 2011, stating that he had injured his mid to lower back while

lifting and lowering packages during the process of unloading a feeder.  He was
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seen by Dr. Waseem Shah on July 5, 2011, for complaints of back pain.  He was

given prescription medication and released to return to work with restrictions.  On

July 6, 2011, Sandeford was offered work within his restrictions.  On July 7, 2011,

he returned to Dr. Shah fo follow-up.  On July 12, 2011, a note from Healthcare

Plus reflects that Sandeford presented to the clinic that morning but left without

seeing a doctor since his workers’ compensation claim had been denied. On July

19, 2011, Sandeford sought treatment at Triple A Chiropractic Clinic with

complaints of low back pain that began at work on June 23, 2011.  Rejistre records

reflect that Sandeford had a previous onset of low back pain last year for which he

received chiropractic care which alleviated his discomfort.  He was assessed with

mild lumbar scoliosis and pelvic rotation with L4-L5 foraminal encroachment.  He

was treated with moist heat, muscle stimulation, intersegmental traction, soft tissue

massage, ultrasound therapy, trigger point therapy and spinal manipulation.  On

August 8, 2011, Dr. Rejsitre referred Sandeford to Dr. Cash for referral to an

orthopedic specialist and recommended an MRI of the lumbar spine.  On November

4, 2011, Sandeford underwent the MRI.  The MRI revealed:

Degenerative disc disease in the lower lumbar spine with L5-S1
central disc protrusion mildly encroaching on the bilateral descending
S1 nerve roots.  Concentric disc bulge at L5-S1 contacts the bilateral
descending L4 nerve roots.  Moderate bilateral L5-S1 neural foraminal
narrowing with bilateral facet osteophyte contact on the bilateral
exiting L5 nerve roots at that level.

  
On November 18, 2011, Sandeford was examined by Dr. P.B. Simpson with

complaints of low back pain with bilateral leg pain.  Simpson noted that his
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symptoms were sudden onset at work from lifting.  He noted that the pain had began

a week or so before that but it was only mild and he kept working until he had an

acute flair up and had to quit.  His examination revealed no muscle spasms present

in the lumbar region.   Simpson noted that the MRI revealed no herniations or nerve

root compression.  He was diagnosed with degenerative disc disease and a L4-5

and L5-S1 sprain.  Simpson ordered physical therapy. On December 28, 2011, Dr.

Simpson noted that the MRI did not show anything significant and that the physical

therapy was not helping him.  He referred him to a pain management center and

determined that he was not a candidate for operative intervention.

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2. The employer/employee/carrier relationship existed on or about June

23, 2011, when the claimant contends he sustained a compensable

injury.

3. If found compensable, the claimant earned an average weekly wage

of $221.00, which would entitle the claimant to the rate of $147.00 for

temporary total disability and a permanent partial disability rate of

$147.00 per week.

4. Claimant has failed to prove by a preponderance of the evidence that

he sustained a compensable injury on or about June 23, 2011, in that

claimant has failed to prove by a preponderance of the evidence that
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there are objective findings of a new back injury  or that  a work-related

incident was the cause of the need for his medical treatment.

5. Claimant has failed to prove by a preponderance of he evidence that

he is entitled to medical benefits and temporary total disability benefits

from June 24, 2011, until a date yet to be determined.

 DISCUSSION

The claimant contends he sustained a compensable back injury while in the

employ of respondent, United Parcel Service, Inc., and sought medical attention

immediately thereafter with Dr. Steven Cash, claimant’s primary care physician.

Claimant sought further medical attention at Triple A Chiropractic Clinic on June 24,

2011.  Claimant required medication and extensive physical therapy and has not

been able to return to work in his previous capacity since June 23, 2011.  The

respondents denied the claimant’s claim and subsequently refused payment of

medical bills which were submitted for payment.  Respondents controverted this

claim on July 11, 2011, alleging the injury sustained by claimant is “no injury arising

out of the course and scope of employment as reported to employer.”  Respondents

are liable for claimant’s attorney’s fees.

The respondents contend that the claimant did not sustain a specific incident

injury in the course and scope of his employment of June 23, 2011.  The claimant

apparently reported that he was having back problems on the date in question, was

specifically asked by his supervisor, as well as the claimant’s union representative,

whether he had had any type of injury, and the claimant denied that he had had any
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type of work-related injury on the date in question.  The employer representative

informed the claimant that if he was injured on the job they would send him for

evaluation and treatment.  However, the claimant refused the offer, once again

informed the various witnesses that he had not been injured on the job, that he

merely wanted to go home, and signed a statement indicating he had not been

injured.  In the alternative, the respondents contend that if the claim is held

compensable, the claimant would not be entitled to any benefits prior to the date he

filed a formal claim for benefits, through the hearing request of his attorney, Mr.

Harris, on February 20, 2012.  As the claimant was specifically informed on June 23,

2011, that he could file a claim if he was injured on the job, and failed to do so at that

point, the respondents contend that he would not be entitled to any benefits prior to

the date of the formal hearing request.   In the alternative, the respondents contend

that the claimant may have merely sustained a temporary aggravation of his pre-

existing condition for which he previously resumed his baseline condition.  The

respondents contend that they would be entitled to an offset for the short-term

disability payments paid by Aetna Life Insurance Company for the same periods in

which the claimant is seeking temporary total disability benefits.  Furthermore, the

respondents contend that they would also be entitled to an offset for any group

health insurance benefits paid on behalf of the claimant, should any health benefits

been paid.  Finally, the respondents contend that they would be entitled to an offset

for any unemployment benefits paid to the claimant, should any have been made.
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I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or accident

injury to prosthetic appliances, including eyeglasses, contact lenses, or hearing aids,

arising out of and in the course of employment and which requires medical services

or results in disability or death.  An injury is “accidental” only if it is caused by a

specific incident and is identifiable by time and place of occurrence.  A compensable

injury must be established by medical evidence supported by objective findings.  Ark.

Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof shall be a preponderance

of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If claimant fails to establish by

a preponderance of the evidence any of the requirements for establishing the

compensability of the injury alleged, he fails to establish the compensability of the

claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684
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S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In the instant case, the claimant testified that he injured his back while

unloading and loading packages.  He testified that he reported the incident

immediately to his supervisor and sought medical treatment that morning.  The

respondents submit the testimony of a co-worker and union representative, and two

supervisors to establish that the claimant had made statements that he had suffered

from low back pain and muscle spasms in the past and that the back pain and

muscle spasms he reported on June 23, 2011, were not work-related.  The claimant

suggested in his testimony that he only provided the written statement and reported

the back injury as not work-related because he wanted to leave to seek medical

treatment on his own and did not want to wait for his employer to provide him

treatment.  However, I find that the testimony of the claimant was not credible.  None

of the witnesses corroborated the claimant’s version of the events which led to his

execution of the written statement.  All of the witnesses testified that the claimant

was not coerced into signing the statement and that it was the claimant that was

insistent and adamant that he wanted to leave and that his back pain and muscle

spasms were not work-related.  In addition, the claimant testified that he could not

recall a specific incident or work activity which caused his muscle spasms in his

back.  Moreover, the medical evidence reveals that the claimant had been under the

treatment of doctors and chiropractors for low back pain both in California and in

Arkansas for several years prior to his employment with UPS.  Based on my review
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of the credible evidence, I find that claimant has failed to prove by a preponderance

of the evidence that he suffered a low back strain while in the course of performing

employment services for UPS on June 23, 2011. 

II.  OBJECTIVE FINDINGS 

The employee must prove by a preponderance of the evidence that he

sustained a compensable injury.  In addition, a compensable injury must be

established by medical evidence supported by objective findings.  Ark. Code Ann.

§ 11-9-102(4)(D).   “Objective findings” are those findings which cannot come under

voluntary control of the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i).

In Lockett v. Cooper Tire & Rubber Co., 2005 AWCC 123 (June 21, 2005),

the Commission found that the claimant had failed to meet his burden of proof  when

his MRI reflected normal findings.  Similarly, in Overstreet v. Pontiac Coil, Inc., 2004

AWCC 194 (November 2, 2004), while finding that an on-the-job incident happened,

the Commission held the claimant failed to meet her burden in that there was no

medical evidence offered supported by objective findings of injury in the record.  In

the case of Hassler v. Thomas & Betts Corporation, 2005 AWCC 215 (October 19,

2005), the claimant contended that she sustained an injury to her right shoulder

when she heard it “pop” while lifting parts.  In reviewing the evidence, the

Commission noted that the “mild tendinosis” and “small amount of fluid” shown on

the MRI were not objective findings sufficient to establish a compensable injury to

the claimant’s shoulder.  Further, the Commission noted that the doctor did not

report any findings of swelling, bruising, or any other objective medical findings.
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In the present case, I find that the claimant does not establish a compensable

injury by medical evidence supported by objective findings.  A review of the medical

records offered in this case reflect there is no objective medical evidence that the

claimant sustained a new injury to his back as a result of this incident.  Further, the

medical evidence reveals that the claimant had at least a two year history of low

back pain.  Moreover, the objective findings of the MRI taken after the accident did

not reveal any new findings when compared with the medical reports prior to the

incident, but instead showed evidence of degenerative conditions.  Dr. P.B. Simpson

notes in his report that he did not observe muscle spasms or that the claimant was

a candidate for surgery.  He noted that the claimant’s complaints of pain and

symptoms had not improved with physical therapy and that he had nothing more to

offer the claimant except pain management.   

III. CAUSATION 

In the instant case, I have found that there is no objective medical evidence

which supports a compensable injury as a result of the incident at work.  I would note

that even if there was objective evidence to support the claimant’s need for

additional treatment, the evidence shows that at most the claimant suffered a

temporary aggravation of a pre-existing low back condition. The evidence revealed

that although the claimant initially returned to light duty work for UPS, he was

released from his employment in the summer of 2011.  Although the claimant was

not working, he continued to complain of back pain and seek chiropractic and

medical treatment.  On December 28, 2011, Dr. Simpson noted that the November
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4, 2011, MRI of the lumbar spine did not show anything significant and that the

claimant had undergone physical therapy which was not helping him.  In July of

2012, physical therapy notes reflect that the claimant was participating in physical

therapy and “feels that his condition is improving.”  In a workers’ compensation case,

a claimant must prove a causal connection between the work-related accident and

the disabling injury.  Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d

36 (2000).  This is not a case where the claimant must prove that the back injury had

to be the major cause of the need for the medical treatment in order for it to be

covered by workers’ compensation.  That analysis is not applicable since this is a

case involving a specific injury and request for medical treatment as opposed to a

gradual onset injury or an award of permanent disability benefits.  See, Farmland

Ins. Co. v. DuBois, 54 Ark. App. 141, 145, 923 S.W.2d 883, 885 (1996).  The

determination of whether a causal connection exists is a question of fact for the

Commission to determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968

S.W.2d 645 (1998).

In the instant case, it is clear that claimant suffered from degenerative disc

disease and that his complaints of back pain preceded the alleged incident.  In

workers’ compensation law, an employer takes the employee as he finds him, and

employment circumstances that aggravate preexisting conditions are compensable.

Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004); Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).   However,

an aggravation is a new injury resulting from an independent incident.  Id.  An
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aggravation, being a new injury with an independent cause, must meet the definition

of a compensable injury in order to establish compensability for the aggravation.  Id.

Respondents presented medical evidence indicating that the claimant

required medical treatment for back complaints prior to the alleged June 23, 2011,

incident with symptoms very similar to those after his accident.  Medical records

reflect that claimant did have a significant history of prior back complaints.  It is the

exclusive function of the Commission to determine the credibility of the witnesses

and the weight to be given their testimony.  Johnson v. Riceland Foods, 47 Ark. App.

71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is not required to believe

the testimony of the claimant or other witnesses, but may accept and translate into

findings of fact only those portions of the testimony it deems worthy of belief.

Brotherton v. White River Area Agency, ___ Ark. App. ___, ___S.W.3d ____

(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227, 894 S.W.2d 603

(1995).  The Commission may accept or reject medical opinions and determine their

medical soundness and probative force.  Id.  It is important to note that the

claimant’s testimony is never considered uncontroverted.  Lambert v. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994).

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:
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the plethora of possible causes for work-related injuries includes many
that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997) and

Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC 22
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(Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

In the instant case, Dr. Simpson  acknowledged that there was no objective

findings of a new injury.  Moreover, the MRI’s taken after the alleged incident reflect

no new findings.   Based on my review of the entire record, I find that claimant failed

to prove that the work-related incident was the cause of the need for his continued

medical treatment.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


