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STATEMENT OF THE CASE

A hearing was conducted on July 26, 2013, to address various issues

as set out further below. 

This claim has a lengthy and complicated procedural history and has

been the subject of multiple prehearing conferences.  Initially, a prehearing

conference was scheduled and, in fact, conducted on March 21, 2012.  A

partial summary of the procedural history is necessary in order to fully
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understand the issues in this claim.  The information recited which is outside

the record of the July 26, 2013, hearing has been blue-backed and made a

part of the record herein.

The first prehearing conference conducted in this claim was held on

March 21, 2012.  A Prehearing Order was filed on said date, scheduling the

claim for a hearing on May 4, 2012.  Because the employer failed and/or

refused to respond to various notices sent by this Commission, he was

advised that a default judgment could be entered following the hearing.  The

employer was encouraged to contact the claimant’s attorney in order to

resolve the dispute.  On March 22, 2012, a letter/fax was received from

respondent #1's attorney, advising that he had been retained to represent Mr.

Williams and his company, J.I.T. Transport, LLC, maintaining that J.I.T.

Transport rather than Transport Express was the claimant’s actual employer

at the time of the MVA.  Notice of representation for respondent #1 was

acknowledged by letter dated March 27, 2012.  In addition, a copy of the

March 21, 2012, Prehearing Order was enclosed advising that a hearing was

scheduled for May 4, 2012.   Thereafter, by letter dated April 16, 2012, the

attorney for respondent #2 filed a notice of representation, as well as

prehearing information filings.  Next, by letter/fax dated April 17, 2012,

respondent #1 submitted prehearing information filings while maintaining that
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said employer only had two (2) employees and contending that the

Commission lacked jurisdiction against said employer.  On April 18, 2012, a

letter was sent to all attorneys advising that there was only one claim of injury,

specifically, on June 8, 2012.  The letter requested that the parties confer to

clarify their positions while, at the same time, advising that the hearing

remained as scheduled unless all parties joined in alternatively suggestions.

Thereafter, all parties jointly requested cancellation of the May 4, 2012,

hearing to allow for additional discovery.  A letter was sent May 1, 2012,

cancelling the hearing and returning the claim to the Commission’s general

files pending further hearing requests.  No further action was taken until on or

about April 16, 2013, at which time claimant requested a hearing against both

party/respondents.

A second prehearing conference was conducted on June 5, 2013, and

a Prehearing Order was filed on June 6, 2013, scheduling the claim for a

hearing on July 26, 2013.  At the hearing, the parties announced that the

limited stipulations, as well as their respective contentions were correctly set

out in the Prehearing Order subject to an additional stipulation concerning the

applicable compensation rates, as well as an amendment by the claimant

concerning the specific benefits claimed.  A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”
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At the prehearing conference, all parties stipulated that the employment

relationship existed between the claimant and at least respondent #1 on June

8, 2011; and that the claim had been controverted in its entirety for purposes

of attorney’s fees.  At the hearing, the parties further stipulated that the

claimant earned sufficient wages to entitle him to the maximum compensation

rates of $575.00 per week for temporary total disability and $431.00 per week

for permanent partial disability, if applicable.

The following issues have been presented for determination:

1) Whether the claimant sustained a work-related injury arising out of and
during the course of his employment with one or both of the employers
herein.  If answered affirmatively, claimant’s entitlement to associated
benefits must be addressed.  

2) A corollary issue is to determine which, if either, of the named
employers is responsible for benefits in the event the claimant can
prove a work injury.

During the prehearing conference, the claimant contended, in summary,

that he sustained multiple, compensable injuries as the result of a motor

vehicle accident on June 8, 2011; that the injuries arose out of and during the

course of his employment with one or both of the employers; that one or both

employers were responsible for outstanding medical and related treatment,

together with continued reasonably necessary medical treatment; that he was

entitled to temporary total disability for the period beginning June 9, 2011, and
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continuing through an undetermined date while maintaining that his healing

period had not ended; and that a controverted attorney’s fee should attach to

any benefits awarded.  The claimant reserved the issue of permanent

disability, if applicable.  At the hearing, the claimant amended his contentions

to request temporary total disability from June 9, 2011, through March 5,

2012, at which time he returned to work while, again, specifically reserving

permanent impairment.

The respondent #1 contended that, at the time of the accident, J.I.T.

Transport had only two (2) employees and that the Commission did not have

jurisdiction over this claim.  Alternatively, respondent #1 contended that the

claimant did not sustain a compensable injury and that his injury was due to

an idiopathic cause.

Respondents #2 contended that the claimant was not an employee of

Transport Express, LLC, and/or Transport 1 Express, LLC, while maintaining

that it did not have liability in this claim.

In addition to the claimant, Bud Batchelor was called as a corroborating

witness in his behalf.  Paul Pat Williams was called as a witness by

respondent #1.  Gary Armstrong was called as a witness by respondent #2.

 The record is composed solely of the transcript of the July 26, 2013, hearing

containing numerous exhibits, together with the documentation concerning the
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procedural history recited above which was blue-backed and made a part of

the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. On and before June 8, 2011, the relationship of employee/employer

existed between the claimant and respondent #1.  A preponderance of

the evidence reflects that respondent #1 had the requisite number of

employees, specifically, three (3) to require insurance coverage for its

employees.

4. On June 8, 2011, the claimant was an employee of Transport 1

Express, at which time he sustained injuries as the result of a vehicular

accident on said date which arose out of and during the course of his

employment and which required medical treatment.  More specifically,
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Pat Williams, a partner in Transport 1 Express, employed and directed

the claimant to drive a truck owned by respondent #2 at the time of the

accident.

5. Respondent #2 is responsible for the outstanding medical expenses

incurred for diagnostic testing and treatment at the SMC Regional

Medical Center Emergency Room on June 8, 2011.  Said medical is to

be paid in accordance with the medical cost containment provisions of

Commission Rule 099.30.  (Cl. Ex. B)

6. The claimant has failed to prove, by a preponderance of the evidence,

that he is entitled to any temporary total disability benefits.

7. Because no indemnity benefits have been awarded herein, no

attorney’s fee can be awarded pursuant to Ark. Code Ann. §11-9-715.

8. All additional issues are, by necessity, specifically reserved.

DISCUSSION

This is an extremely complicated and confusing claim as reflected by

the procedural history set out above.  It is further complicated by the fact that

the primary principal owner of both named employers appears to have a

vested interest in the outcome of litigation.  Further, I did not find Pat Williams

to be a credible witness.  It appeared to this examiner that Mr. Williams either

misrepresented or slanted his testimony in such a way as to protect his
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interests relative to both employers.  It is undisputed that Mr. Williams was the

sole owner of J.I.T. Transport, an uninsured employer, which is no longer in

business.  It is further undisputed that Mr. Williams is a one-third (1/3) partner

of Transport 1 Express, respondent #2 herein and that a claim against said

employer may affect its insurance premiums.

I candidly concede that at the conclusion of the hearing, it was my

preliminary inclination that the employer in this claim was Pat Williams, d/b/a

J.I.T. Transport while further  finding that said employer had a total of three (3)

employees, specifically, the claimant, the owner, Pat Williams, and Angela

Jones, so as to come within the jurisdiction of this Commission.  However,

after further reflection, and after a review of the documentary evidence,

including a lease agreement and a certificate of liability insurance, introduced

by respondent #1, which I found to lack any probative value, I am persuaded

that the claimant’s injury occurred on a date that he was working for

respondent #2.

The claimant, Ronald Sammons, testified in his own behalf.  The

claimant is forty-six (46) years old.  He has a high school education.  After

completing high school, the claimant went to truck driving school to learn to

drive a truck.  Most of his employment history has been as a truck driver.  At

the time of his accident and injury, the claimant did not own a tractor/trailer
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truck.   Clearly,  neither  employer  leased  trucks  from  drivers  through  a

lease-operator contract alleging that the drivers are not employees, but

independent contractors.  It is further undisputed that prior to June 8, 2011,

the claimant was hired by Pat Williams to drive his personal truck which was

owned by J.I.T. Transport.  The claimant drove for Mr. Williams for

approximately nine (9) months.  However, on June 8, 2011, the truck owned

by Pat Williams was being repaired.  Accordingly, on June 8, 2011, Mr.

Williams directed the claimant to drive a truck owned and operated by

Transport 1 Express, a company in which he owned a one-third (1/3) interest.

The claimant’s testimony concerning the truck he was driving, a description

of the accident, as well as his course of medical treatment, is set out below:

BY MR. BRACEY:

Q     On June the 8th of 2011 who were you driving for?

A     As far as I know, I was driving a Transport 1 truck ad that’s who I was
working for.

Q     And tell me what happened.  Did you have numerous loads that day that
you had to deliver?

A     Yes, he assigned me four loads a day.

Q     What kind of loads were those?

A     Coils.

Q     Where did they originate?
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A     Blytheville.

Q     And where was the destination?

A     Most of the time West Memphis,

Q     Okay.  Were you having trouble with the truck in any sense?

A     The White truck I drive, I had numerous trouble with it.  The air
conditioner, I kept telling them the air conditioner wasn’t working.  They said,
“Roll the windows down and it’ll be all right.”

Q     And what was the temperature that day?

A     It was pretty hot.  I had to climb up and down off the trailer three or four
time.  I got to throw the chains and I got to tarp the loads, and when I get to
my destination, I have to untarp them and unchain them.

Q     How did that affect your physical condition?

A     It just got hot.  I just got to feeling bad that morning and I don’t remember
going into the S curve.

Q     So you were going into a curve with this truck and what happened?

A     I blacked out.

Q     Okay.  What was later discovered?

A     I was dehydrated.

Q     You were dehydrated.  Now, did you suffer injuries?

A     I had a concussion.  It didn’t show up until later on but I have a hernia.

Q     And where was that hernia located?  Can you point – 

A     Bottom of my rib cage, right there.
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Q     And is that causing you problems now?

A     Yes.

Q     And do you need medical treatment for that?

A     Yes, sir.

Q     Now what about your head injury?

A     Well, so far it’s been okay.  I can’t remember a whole lot about the wreck.
I don’t remember going into the S curve.  I don’t remember talking to too many
people, just bits and pieces.

Q     Were you treated by various doctors after the accident?

A     I went to that one doctor at the hospital.  That’s where they administered
treatment for dehydration and put me in there to check me out.

Q     And how long were you held at the hospital?

A     Three or four hours.  They had to put an IV in me.

Q     Did you have a CT of your spine?

A     Yes.

Q     And did they find out that you had some problems?

A     Yes, I had a previous injury I didn’t know about.  It wasn’t that bad until
it started hurting pretty good.

Q     On Claimant’s Exhibit No. 11, did you have a bulging disk at L2-L3?

A     Yes.

Q     And did you have at L3 a mild degree of compression fracture?

A     Yes.
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Q     And you also had a bulging disc at L3-L4 and L4-L5?

A     Yes.

Q     Tell me how does that affect your back?  What kind of problems do you
have with that?

A     Sometimes it – it gets where I can’t get out of bed.  It gets to hurting me
so bad.

Q     Do you need some further medical care for that?

A     I need it purely checked out.

Q     Now when you filed this claim, did they give you any medical care?

A     After the doctor released me at the emergency room, he told me to go to
the doctor to get released.  I had to go back to get checked out to get
released.  I don’t have insurance.  My former boss wouldn’t pay for it.

Q     So J.I.T. didn’t pay for it?

A     No.

Q     Neither did Express 1?

A     No.

Q     In fact, they say apparently you’re not employed for any of them?

A     I’m own [sic] my own.  (Tr.18-21)

The accident report introduced by the claimant confirms that the owner

of the vehicle he was driving at the time of the accident was Transport 1

Express, LLC.  (Cl. Ex. C)

On cross-examination, the claimant acknowledged that all of his pay
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checks were paid through J.I.T. Transport and that he never received a check

from Transport 1 Express.  On further cross-examination, the claimant

acknowledged that he was aware of the fact that the truck he regularly drove

was leased to Transport 1 Express, but, on the date of the accident, the

claimant was not driving this leased truck, but rather a truck that was normally

driven by Bud Batchelor who was on vacation.  Accordingly, the claimant

drove a truck which was identified in the motor vehicle collision report as

owned by Transport 1 Express.  As previously noted, respondent #1

introduced an equipment lease agreement as “Respondent’s Exhibit B” which

is clearly irrelevant.  Employer #2 clearly did not lease a truck which it owned.

Although I specifically find that the claimant was an employee of

respondent #2 on the date of his accident and injury, I feel compelled to point

out when addressing respondent #1's contention that he only had two (2)

employees at the time the claimant was injured, the record reflects that

respondent #1 had at least three (3) employees at all relevant times,

specifically, the claimant, Mr. Williams, and Angela Jones who was identified

as an employee of Pat Williams by both the claimant and Bud Batchelor who

was called as a corroborating witness by the claimant.  Mr. Batchelor

maintained that Angela Jones was a dispatcher for both trucking companies.

Paul (Pat) D. Williams was called as a witness by respondent #1.  He
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stated that he was the sole owner of J.I.T. Transport from June, 2006, until

June 9, 2011, the day after the claimant was involved in his motor vehicle

accident.  Although Mr. Williams stated that respondent #1 was neither a

viable company after June 10, 2011, nor did it own any property, no testimony

was proffered concerning the personal truck he owned prior to June 8, 2011.

Mr. Williams asserted that other than himself, the claimant was the only

employee of J.I.T. Transport.  Mr. Williams further testified that his personal

truck was leased to Transport 1 Express in order to run under their authority

because Transport 1 Express had the authority under I.C.C. to run multiple

states.  However, as previously pointed out, the claimant was not driving Mr.

Williams personal truck on June 8, 2011, but rather driving a truck owned and

operated by respondent #2.  Respondent #1 offered a copy of an expired

lease for the truck that the claimant normally drove which has no probative

value.  (Tr.56)(Resp. Ex. B)

On further direct-examination, Mr. Williams asserted that he had a

verbal rather than a written lease for the claimant to haul loads which were

actually a Transport 1 Express load apparently asserting some type of verbal

reverse leasing agreement while maintaining that the claimant continued to

work for J.I.T. Transport.  Mr. Williams further maintained that Angela Jones

was not an employee but merely a personal friend who facilitated his
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business.  He stated that Angela Jones worked for Arkansas Logistics.

Gary Armstrong was called as a witness by respondent #2.  He stated

that Pat Williams, Sheila Merit, and he were the owners of Transport 1

Express.  Although Mr. Armstrong stated that on June 8, 2011, he, as

managing partner of Transport 1 Express, leased a truck to Pat Williams to

use in his business for J.I.T. Transport, this is merely an allegation without any

substantive proof.  Clearly, in my opinion, the witness has an incentive in

excluding the claimant as an employee.  To further confuse the record, on

cross-examination, Mr. Armstrong stated that Angela Jones was an employee

of his for another company, Kinder Morgan.  However, Mr. Armstrong

acknowledged that Angela Jones performed various services for both

transport companies.

ADJUDICATION

For the claimant to establish a compensable injury as a result of a

specific incident which is identifiable by time and place of occurrence, the

following requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be

established:

1.    Proof, by a preponderance of the evidence, of an injury arising out of and
in the course of employment;

2.    proof, by a preponderance of the evidence, that the injury caused internal
or external physical harm to the body which required medical services or
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resulted in disability or death;

3.    medical evidence supported by objective medical findings, as defined in
A. C. A. §11-9-102(16), establishing the injury; and,

4.    proof, by a preponderance of the evidence, that the injury was caused by
a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).

Again, it is undisputed that the claimant was involved in a motor vehicle

accident on June 8, 2011.  Although the exact nature and extent of the

claimant’s injury is in dispute, there is no question that the claimant sustained

superficial lacerations, a head contusion while making numerous other

complaints which resulted in the medical providers performing additional

diagnostic studies to rule out any traumatic injuries requiring extended

hospitalization and aggressive treatment.  At the very least, the claimant has

proven that he is entitled to the initial medical and related expenses as will be

set out further below.  Unfortunately, both respondents controverted the claim

in its entirety.  The claimant failed to obtain additional medical treatment on

his own.  In fact, the record is void of any medical evidence, save the initial
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emergency room admission, together with attendant costs for various

diagnostic studies.  Nevertheless, the claimant has satisfied each and every

element necessary to establish compensability of his claim while, at the same

time, failing to prove entitlement to the various benefits claimed except for the

outstanding medical expenses.

In the alternative, respondents contended that the claimant did not

sustain a compensable injury, maintaining that his injury was due to an

idiopathic cause.

For an employee’s injury to be compensable under the Arkansas

Workers’ Compensation law, it must result from an injury arising out of and in

the course of the employment.  An injury occurs in the course of employment

when it occurs within the time and space boundaries of the employment, while

the employee is carrying out the employer’s purpose, or advancing the

employer’s interest directly or indirectly.  City of El Dorado v. Sartor, 21 Ark.

App. 143, 729 S.W.2d 430 (1987).  The phrase “arising out of the

employment” refers to the origin or cause of the accident, so it must be shown

that a causal connection exists between the injury and the employment.

Gerber Products v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  In

order for an injury to arise out of the employment, it must be a natural or

probable consequence or incident of the employment and a natural result of
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one of its risks.  J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916

(Ark. App. 1980).

When  an  employee  sustains  an  “unexplained”  injury  at  work,  the

injury is compensable.   By contrast, when an employee sustains an

“idiopathic” injury at work, the injury is, generally, not compensable because

the injury is personal in nature and therefore does not arise out of and in the

course of employment.  See, generally, ERC Contractor Yard & Sales v.

Robertson, 335 Ark. 63, 977 S.W.2d 212 (1998); Little Rock Convention &

Visitors Bureau v. Pack, 60 Ark. App. 82, 959 S.W.2d 415 (1997).  The Court

of Appeals explained the distinction in Moore v. Darlington Store Fixtures, 22

Ark. App. 21, 732 S.W.2d 496 (1987):

When one suffers an injury at work, the cause is, obviously, either known or
unknown.  Larson’s treatise on workers’ compensation law states that the
most common example of a situation in which the cause of the harm is
unknown is the unexplained fall in the course of employment and that most
courts confronted with that situation have seen fit to award compensation.  1
Larson, The Law of Workmen’s Compensation, §10.31, at 3-87 (1985).
However, injuries from idiopathic falls do not arise out of the employment
unless the employment contributes to the risk or aggravates the injury by, for
example, placing the employee in a position which increases the dangerous
effect of the fall, such as on a height, near machinery or sharp corners, or in
a moving vehicle.  Larson, §12.11.

The word “idiopathic” is defined in Webster’s Third New International
Dictionary, Unabridged (1976), as (1) peculiar to the individual, (2) arising
spontaneously or from an obscure or unknown cause.  Although the two
concepts are frequently confused, Larson says “unexplained fall cases begin
with a completely neutral origin of the mishap, while idiopathic-fall cases begin
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with an origin which is admittedly personal and which therefore requires some
affirmative employment contribution to offset the prima facie showing of
personal origin.”  Larson §12.11 at 3-314.

Moore, 22 Ark. App. at 25, 732 S.W.2d at 498.

The claimant’s injuries were the result of a motor vehicle accident.

There is no credible evidence that the claimant’s injury was due to any

personal, physical condition.  The  employer  placed  the  claimant  in  a  high-

risk  job  driving  a tractor-trailer truck.  Although the claimant attributed his

temporary loss of consciousness to operating a vehicle in hot weather without

an air conditioner, the cause of the accident remains unexplained.

Accordingly, respondent is responsible for the consequences of the motor

vehicle accident.

MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an

employee’s injury.  A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61

Ark. App. 18, 963 S.W.2d 613 (1998).  What constitutes reasonably

necessary medical treatment under A.C.A. §11-9-508 is a question of fact for

the Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d

790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  Medical treatment which is required to stabilize and
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maintain an injured worker’s status remains the responsibility of the employer.

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

TEMPORARY TOTAL DISABILITY

Temporary total disability is that period within the healing period in

which an employee suffers a total incapacity to earn wages.  Arkansas State

Highway and Transportation Department v. Breshears, 272 Ark. App. 244, 613

S.W.2d 392 (1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244, 878 S.W.2d

790 (1984).

"Disability" means incapacity because of injury to earn, in the same or

any other employment, the wages which the employee was receiving at the

time of the injury.  The Commission may consider the claimant's physical

capabilities and evaluate his ability to engage in any gainful employment.  The

claimant bears the burden of proving both that he remains within his healing

period and, in addition, suffers a total incapacity to earn pre-injury wages in

the same or other employment.  see, Palazolo v.Nelms Chevrolet, 46 Ark. App.

130, 877 S.W.2d 938 (1994).

The claimant has failed to prove entitlement to temporary total disability.

There is no medical opinion of record taking the claimant off work.  Further,

the record reflects that immediately after the motor vehicle accident, the

claimant applied for, and received, unemployment compensation, indicating
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that he was ready, willing, and able to work.  The claimant continued to

receive unemployment compensation at all times until returning to work for

another employer on or about March 5, 2012, and continued working until

shortly before the within hearing.  Accordingly, the claimant has failed to prove

entitlement to any temporary total disability.

AWARD

Respondent, American Interstate Insurance Company, is hereby

directed and ordered to pay the outstanding medical expenses related to the

claimant’s June 8, 2011, emergency room hospitalization including, but not

limited to any diagnostic testing and treatment.  Medical expenses are to be

paid pursuant to Commission Rule 099.30.

By necessity, any additional issues are specifically reserved.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


