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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 17, 2013, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on October 22, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. On the date of the alleged compensable injury –
that is, April 12, 2011 – the claimant was employed
by the respondent employer.

3. The claimant has alleged that she sustained a
compensable inhalation respiratory injury.

4. Respondents No. 1 have denied and controverted this
claim in its entirety.
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5. The claimant’s average weekly wage of $554.00
entitles her to compensation rates of $369.00 per
week for temporary total disability and $277.00
per week for permanent partial disability.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Administrative Law Judge:

1. Occupational injury versus occupational disease.

Claimant:

1. Permanent partial disability benefits or permanent
and total disability benefits, temporary total
disability benefits, medical benefits, attorney’s
fees, reimbursement for mileage and all other
applicable benefits (reserved).

Respondent No. 1:

1. Whether the claimant sustained a compensable
inhalation injury while employed by the respondent
employer on or about April 12, 2011.

2. Application of Ark. Code Ann. § 11-9-411 to
medical and short term and long term disability.

Respondent No. 2:

1. None.

The record consists of three volumes: (1) the April 17,

2013, hearing transcript and the exhibits contained therein,

(2) Joint Exhibit 1 - The January 25, 2013, deposition of

Dr. Nancy Rector, and (3) Joint Exhibit 2 - The March 3,

2013, deposition of Dr. Jay Holland.  

DISCUSSION

The claimant, Duana Sager, worked for A. Tenenbaum

Company (hereafter “Tenenbaum”), from May of 2010 to
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April 12, 2011.  Ms. Sager worked in the metal recycling

division of Tenenbaum’s 35 acre facility in North Little

Rock. (T. 18, 102) Trucks would come to the iron yard

carrying crushed cars or other ferrous metals, and cranes

would either pile the material or put it directly onto the

feed conveyor belt of an automobile shredder. (T. 102) Ms.

Sager’s primary responsibility was to operate an unloading

crane equipped with a magnet. (T. 116) She would also sweep

the trucks out using a broom with a magnet. (T. 18)  

Ms. Sager testified that by April of 2011, she had been

trying to get the air conditioning fixed on her crane since

the previous summer. (T. 23-24) Ms. Sager testified that in

April of 2011, it was cool in the morning but hot in the

afternoon, so that she had to open the crane’s door to get

air. (T. 24) Ms. Sager testified that, as a result, she was

exposed to all of the dust and smells outside the crane. (T.

24) In addition, Ms. Sager testified that there were blowups

or explosions, mainly in the shredder, that could happen

four to six times per day. (T. 24-25)

Tim McGrath, the chief financial officer for Tenenbaum,

testified that the fires on site could be caused by a number

of factors such as a propane bottle or a gasoline tank

inadvertently left on a car. (T. 106-107, 119) Mr. McGrath

testified that if there is a fire due to something being put

in the shredder, it is going to explode in the mill, where

there is a fire suppression system.  Mr. McGrath testified
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that typically the control tower would be between the crane

operator and the mill, and the control tower would block the

crane operator’s view of the mill. (T. 108)

When asked whether the metal is shredded to a dust or a

very fine material from the processing, Mr. McGrath

testified that the pieces of shredded metal are about the

size of a fist. (T. 120-121) Mr. McGrath testified that

there may be between 12 to 15 diesel engine cranes on site,

and that the engine is located in the back with an exhaust

pipe that vents back away from the operator. (T. 117, 122-

123)

Ms. Sager testified that she did not have any breathing

problems away from work before April of 2011.  Ms. Sager

testified that there were a couple of times where it was

hard for her to breathe at work due to dust and gasoline

fumes after her air conditioning went out.  However, Ms.

Sager testified that these prior breathing problems were not

like what she experienced on April 12, 2011. (T. 28-29

Ms. Sager testified as follows about her experience at

work on April 12, 2011:

Well, I didn’t feel too good that day.  I had worked
that Saturday prior, and I felt like I was going to
pass out, you know, and I kept hanging in and hanging
in.  And I got there about 7:00 a.m. that morning, and
by 9:30, I was like calling on the radio, I said, “I’ve
got to go if somebody can come get me out of this crane
now.” And I drove myself to St. Vincent’s ER as fast as
I could. (T. 27)
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Ms. Sager testified that she has subsequently been

hospitalized 12 times, and the longest period that she has

been hospitalized at one time was approximately 17 or 19

days. (T. 27) Ms. Sager testified that she has primarily

been hospitalized for her lungs, but has also had problems

with upper and lower GI bleed, nose bleeds, and diabetes.

(T. 30) 

Ms. Sager testified that she is not aware of any lung

condition or breathing condition that she experienced before

April of 2011, except that she used an inhaler when she had

bronchitis.  Ms. Sager testified that one inhaler would last

her six months to a year. (T. 37) Ms. Sager testified that

she could not recall when the last time she was hospitalized

for any problem before April of 2011. (T. 41)  Ms. Sager

testified that her current source of income is from a UNUM

disability policy through Tenenbaum, and she has not worked

anywhere since April 12, 2011. (T. 35) 

Dr. Nancy Rector, a pulmonologist who saw Ms. Sager

between June 29, 2011, and March 2, 2012, testified that

when she saw Ms. Sager for the first time on June 29, 2011,

Ms. Sager needed supplemental oxygen on a continuous basis.

(Jt. Exh. 1 p. 44) Ms. Sager was still on supplemental

oxygen approximately two years later at the hearing held on

April 17, 2013, and Ms. Sager testified that she wears the

supplemental oxygen apparatus 24 hours per day. (T. 15)
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Dr. Rector explained that there are two main

abnormalities for pulmonary function testing, blockage and

restrictive physiology.  Blockage occurs when air does not

come out of the lungs normally.  Causes of blockage include

emphysema and asthma.  Restrictive pathology occurs when air

comes out of the lungs quickly, but the capacity of the

lungs is less than what it should be. (Jt. Exh. 1 p. 13) Dr.

Rector explained that Ms. Sager does not have obstructed

airways. (Jt. Exh. 1 p. 19) Ms. Sager instead exhibits a

restrictive lung problem, and Dr. Rector testified that she

cannot explain the etiology of Ms. Sager’s restrictive lung

problem. (Jt. Exh. 1 p. 14) 

Dr. Rector testified that Ms. Sager related all of her

lung problems to exposure at work when she was operating a

crane with the air conditioning out, the window open, and

fumes coming into the cab of the crane. (Jt. Exh. 1 p. 8)

Dr. Rector testified that the doctor would not expect a

restrictive (decreased) lung capacity from an environmental

exposure, from a chemical exposure, from a chemical

bronchitis or from pneumonia. (Jt. Exh. 1 p. 14) Dr. Rector

testified that she is not aware of any type of pulmonary

function abnormality related to carbon monoxide, and that

she does not know of any permanent or chronic lung damage

caused from carbon monoxide poisoning. (Jt. Exh. 1 p. 14-15) 

Dr. Rector testified that Ms. Sager had several CT scans,

and that one of the scans showed a pulmonary embolism. 
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Subsequent scans did not show any new embolisms, and “sort

of” showed that the ones that had been there had resolved.

(Jt. Exh. 1 p. 15) Dr. Rector opined that the pulmonary

embolism was a consequence of Ms. Sager undergoing a cardiac

catheterization procedure. (Jt. Exh. 1 p. 17)

Dr. Rector testified that, typically, if a work

environment causes pulmonary ailments, she would expect the

person to improve once removed from that environment. (Jt.

Exh. 1 p. 32) Dr. Rector testified that she was never able

to say that Ms. Sager’s ailments came about or arose as a

result of her employment with Tenenbaum. (Jt. Exh. 1 p. 29)

Dr. Rector testified that she is aware of Ms. Sager’s over

thirty years of smoking, but that Ms. Sager’s pulmonary

function tests do not show the typical obstructive

abnormality for smokers. (Jt. Exh. 1 p. 31, 37) Dr. Rector

testified that exposure to chemicals might cause obstructive

airways. (Jt. Exh. 1 p. 38) As indicated above, however, Dr.

Rector has indicated that Ms. Sager’s documented lung

dysfunction is restrictive, not obstructive. 

Dr. Rector testified that she never had any idea as to

the cause of Ms. Sager’s problems and ailments, and that it

certainly was not for lack of testing that physicians could

not come up with a cause. (Jt. Exh. 1 p. 24) Dr. Rector

testified that there would have been no way to test Ms.

Sager for a chemical exposure, even initially in the

emergency room, except for carbon monoxide poisoning. (Jt.
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Exh. 1 p. 49) Dr. Sager testified that a carbon monoxide

level of 5.2, if that was in fact Ms. Sager’s measured level

on April 12, 2013, would not qualify as carbon monoxide

poisoning. (Jt. Exh. 1 p. 52)

Dr. Rector testified that Ms. Sager’s employment at

Tenenbaum and her pulmonary problems are temporally related,

but what caused what the doctor does not know. (Jt. Exh. 1

p. 54) However, Dr. Rector testified that it is possible

that Ms. Sager had a preexisting condition and that

something happened to make her fall off the cliff. (Jt. Exh.

1 p. 53) Dr. Rector testified that if Ms. Sager’s family 

doctor expressed an opinion that Ms. Sager’s exposure to

chemicals at work caused her need for supplemental oxygen,

Dr. Rector would probably have reason to disagree with his

opinion, and she would ask for his documentation to back up

his opinion. (Jt. Exh. 1 p. 48-49)

Dr. Jay Holland testified that he is board certified in

Family Practice. (Jt. Exh. 2 p. 4) Dr. Holland’s chart on

Ms. Sager goes back to 1996. (Jt. Exh. 2. P. 4) Dr. Holland

testified that Ms. Sager had a little asthma in 2001

controlled with a few medications. (Jt. Exh. 2 p. 5)

However, Dr. Holland had no records for Ms. Sager from June

of 2003 until September of 2010. (Jt. Exh. 2 p. 29)

Dr. Holland testified that his office had no record of

Ms. Sager having hypoxia complaints or symptoms before April

of 2011, and that in December of 2010, Ms. Sager’s oxygen
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saturation on room air was 98%. (Jt. Exh. 2 p. 9) Dr.

Holland explained that hypoxia is low oxygen concentration,

and that an oxygen saturation below 90% or 92% is considered

low. (Jt. Exh. 1 p. 8) Dr. Holland testified that in 2001

Ms. Sager’s oxygen saturation was 93%, which is usually okay

for a smoker. (Jt. Exh. 2 p. 9) Dr. Holland noted, by

comparison, that an April 12, 2013, emergency room report

indicates that Ms. Sager’s oxygen saturation on that day was

only 80%. (Jt. Exh. 2 p. 7 interpreting Exh. 2 of Jt. Exh.

1) 

Dr. Holland testified that Ms. Sager provided a history

of having severe symptoms that almost always occurred at

work in the cabin of her crane.  The air conditioning was

out on the crane.  There were burning tires and shredded

automobile parts. (Jt. Exh. 2 p. 8) 

Dr. Holland testified that he believes that Ms. Sager

has experienced a toxic exposure, a toxicity of her lungs. 

Dr. Holland explained that a lung injury due to toxic

exposure is called pneumonitis or pneumoconiosis, which have

to do with toxic chemicals and/or debris settling in the

lung causing hypoxia. (Jt. Exh. 2 p. 9-10) 

Dr. Holland explained that the lungs have approximately

two square miles of surface area. In order for a person’s

heart rate to increase from the 60 beats per minute at rest

to 170 beats per minute while swimming or running, the lungs

have to exchange oxygen at six to seven times the normal
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rate, so that there is normally a lot of reserve lung

capacity. (Jt. Exh. 2 p. 23-24)

Dr. Holland testified that some particles that are

inhaled are not dispensed with by the body, and the body

does not know what to do with them.  By way of example,

glass blowers inhale little crystals of silica into their

lungs, and all of a sudden their lung tissue doesn’t work

real well. (Jt. Exh. 2 p. 23) Dr. Holland testified that in

Ms. Sager’s case, there is not a quantitative lung biopsy

that says, “This is the particle that’s in the lungs,” but

that there were a lot of undefined particles that

accumulate. (Jt. Exh. 2 p. 24)  

Dr. Holland testified that carbon monoxide poisoning

can be ruled out in Ms. Sager’s case. (Jt. Exh. 2 p. 25) 

Dr. Holland testified that he was not aware that Ms.

Sager began working at Tenenbaum in April or May of 2010,

and that he also had no record of Ms. Sager checking into

the hospital on January 5, 2010, i.e., several months before

she started work at Tenenbaum, for shortness of breath and a

diagnosis of hypoxemia. (Jt. Exh. 2 p. 28) Dr. Holland

testified that such a record would cause doubt as to the

cause of her ailments. (Jt. Exh. 2 p. 29)   

Dr. Holland testified that in 30 years of practice, he

has never seen another patient who all of a sudden did not

have pulmonary function and it just would not come back.

(Jt. Exh. 2 p. 21) 
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Throughout Ms. Sager’s testimony, Ms. Sager and her

attorney made various references to her “accident” on

April 12, 2011. (T. 16, 17, 31, 58, 70) The Full Commission

has recently reiterated that the compensability of a

pulmonary injury allegedly caused by an accident is governed

by the provisions of Arkansas Code Annotated Section 11-9-

114, and not by 11-9-102(4)(A)(i).  Casten Mansfield v.

Housing Authority of Crossett, Full Workers’ Compensation

Commission, Opinion filed July 8, 2013 (F603966).  

Arkansas Code Annotated Section 11-9-114 provides:

(a) A cardiovascular, coronary, pulmonary,
respiratory, or cerebrovascular accident or
myocardial infarction causing injury, illness, or
death is a compensable injury only if, in relation
to other factors contributing to the physical
harm, an accident is the major cause of the
physical harm.

(b)(1) An injury or disease included in
subsection (a) of this section shall not be deemed
to be a compensable injury unless it is shown that
the exertion of the work necessary to precipitate
the disability or death was extraordinary and
unusual in comparison to the employee's usual work
in the course of the employee's regular employment
or, alternately, that some unusual and unpredicted
incident occurred which is found to have been the
major cause of the physical harm.

(2) Stress, physical or mental, shall not be
considered in determining whether the employee or
claimant has met his or her burden of proof.

The term “accident,” as used in Section 114, has been

construed to mean an event caused by a specific incident and

identifiable by time and place of occurrence. City of

Blytheville v. McCormick, 56 Ark. App. 149, 939 S.W.2d 855

(1997).  Applying this definition, a firefighter’s exposure
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to and inhalation of unusually heavy, dark, thick smoke

while fighting a fire was found to be an accident, and in

light of persuasive evidence that his heart attack was

caused by and immediately followed that exposure, it was

also found that the accident was the major cause of his

heart attack. Id.  An employee’s heart attack was also held

to be caused by an accident under circumstances where the

employee was assembling lawn tractors in extreme heat for

the immediate seven or eight hours preceding the heart

attack.  Huffy Service First v. Ledbetter, 76 Ark. App. 533,

69 S.W.3d 449 (2002).  Pulmonary dysfunction caused by

inhalation of chlorine gas that spewed out when a cracked

cylinder valve was opened was also found to be an injury

caused by an accident.  Estate of Slaughter v. City of

Hampton, 98 Ark. App. 409, 255 S.W.3d 872 (2007).

By comparison, in the present case, Ms. Sager has

described nothing about her work conditions on April 12,

2011, such as the existence that day of unusual smoke, heat,

a chemical release or similar condition which would support

a conclusion that her breathing problems at the point she

quit working were the result of a specific incident and

identifiable by time and place of occurrence.  Ms. Sager has

therefore failed to establish that an accident is the major

cause of any portion of her lung dysfunction at issue in

this claim.  See Ark. Code Ann. § 11-9-114(a).  
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Ms. Sager has likewise failed to describe any aspect of

her work conditions on April 12, 2011, which were even

arguably either (1) unusual and extraordinary, or (2)

unusual and unpredicted, as compared to her work on any

other day since the air conditioning had already stopped

working on her crane the previous summer.  See Ark. Code

Ann. § 11-9-114(b)(1). 

On this record, I therefore find that the claimant has

failed to establish by a preponderance of the evidence in

the record any of the requirements necessary to establish a

compensable pulmonary injury under the provisions of Ark.

Code Ann. § 11-9-114. 

To the extent that the claimant contended at the start

of the hearing that her breathing problems at issue

beginning in 2011 are an aggravation of a preexisting

condition, I note that an aggravation is a new injury, and

being a new injury, it must meet the definition of a

compensable injury in order to establish compensability for

the aggravation.  Hickman v. Kellogg, Brown & Root, 372 Ark.

501, 277 S.W.3d 591 (2008).  Because Ms. Sager has failed to

establish any of the requirements of Ark. Code Ann. § 11-9-

114, she has failed to establish that she sustained a

compensable aggravation of a preexisting condition by a

specific incident on or about April 12, 2011, or on any

other day that she worked at Tenebaum, as she contends. 
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The claimant alternatively contended at the start of

the hearing that she sustained an alleged aggravation of a

preexisting pulmonary dysfunction related to her gradual

exposure to smoke, particulates or chemicals at work between

the summer of 2010 and April 12, 2011.  I note that the

Arkansas Courts have long recognized a difference between

occupational diseases and occupational injuries, and

although not necessarily determinative, the Commission and

the Courts have recognized that occupational diseases are

generally gradual rather than sudden in onset.  Hancock v.

Modern Industrial Laundry, 46 Ark. App. 186, 878 S.W.2d 416

(1994).  

Applying these principals to respiratory abnormalities

and/or chemical exposures, there is no dispute that a single

exposure to chlorine gas on the job is a claim for a

pulmonary injury, not an occupational disease.  Estate of

Slaughter v. City of Hampton, 98 Ark. App. 409, 255 S.W.3d

872 (2007).  Likewise, a claim for chemical burns to the

skin allegedly caused by a single exposure to clothes

washing detergent is a claim for an injury, not an

occupational disease.  Hancock v. Modern Industrial Laundry,

46 Ark. App. 186, 878 S.W.2d 416 (1994).  

However, a claim for medical conditions allegedly

caused by years of exposure to petroleum products and

halogenated hydrocarbons was found to be a claim for an

occupational disease and not an injury. Johnson v. Democrat
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Printing and Lithograph, 57 Ark. App. 274, 944 S.W.2d 138

(1997).  A claim for silicosis due to long term exposure to

airborne alumino-silicate dust created in the manufacture of

bricks is a claim for an occupational disease.  Hope Brick

Works v. Welch, 33 Ark. App. 103, 802 S.W.2d 476 (1991).  A

claim for respiratory ailments that began after working six

months on an industrial process that produced a potentially

dangerous dust/mist 300 times per day was a claim for an

occupational disease.  Howell v. Scroll Technologies, 343

Ark. 297, 35 S.W.3d 800 (2001).  A claim for an aggravation

of preexisting chronic obstructive pulmonary disease due to

at least six months’ exposure to airborne cobalt dust

created in grinding carbide or tungsten carbide was also a

claim for an occupational disease. Qualserv Corp. v. Rich,

2011 Ark. App. 548, ___ S.W.3d ___.

The Commission is required to find whether or not a

claim fits within the occupational disease construct.  An

“occupational disease” is defined as any disease that

results in death or disability and that arises out of and

occurs in the course of an occupation or employment.  Ark.

Code Ann. § 11-9-601(e)(1).  To be compensable, a disease

must be “due to the nature of the employment in which the

hazards of the disease actually exist and are characteristic

thereof and peculiar to the trade[.]”  Pharmerica v.

Serratt, 103 Ark. App. 9, 285 S.W.3d 699 (2008) quoting Ark.

Code Ann. § 11-9-601(g)(1)(A).  A causal connection between
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the employment and the occupational disease must be

established by a preponderance of the evidence.  Ark. Code

Ann. § 11-9-601(e)(2)(B).  In addition, any compensable

injury, including an alleged occupational disease, must be

established by medical evidence supported by objective

findings.  Qualserv Corp. v. Rich, 2011 Ark. App. 548, ___

S.W.3d ___.  Finally, Ark. Code Ann. § 11-9-603(a)(2)(A)

requires that the employer receive written notice of the

occupational disease within 90 days after the first

manifestation of the disease.  However, the Commission has

authority to excuse failure to provide written notice under

appropriate circumstances.  Quality Serv. Railcar v.

Williams, 36 Ark. App. 29, 820 S.W.2d 278 (1991).

In the present case, the claimant’s attorney alleged at

the start of the hearing that his client alleges that she

aggravated a preexisting lung condition as a result of 

exposure to chemicals in the course of her employment.  She

has alleged, as one alternative, that the alleged injury

occurred as a result of gradual exposure.  (Comm. Exh. 1 p.

3) As discussed above, Ms. Sager has attributed her

breathing problems in April of 2011 to working in the cabin

of a crane with the door open because the air conditioner

had not worked since the summer before.  Ms. Sager testified

that she therefore breathed dust and smells, and was exposed

to the smoke and fumes from burning cars on the job site. 

(T. 23-25) Her medical condition is decreased oxygen related
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to restrictive (not obstructive) lung function. (Jt. Exh. 1

p. 14, 19) 

To the extent that Ms. Sager has alleged a pulmonary

injury causally related to breathing chemicals in dust and

smoke originating from the Tenenbaum work site, and entering

her lungs due to working in an open cabin between the summer

of 2010 and April of 2011, I find that Ms. Sager has alleged

an occupational injury within the occupational disease

construct.  I point out the body part involved and the

alleged time frame involved in this case appear similar to

the circumstances at issue in Serratt, supra; Rich, supra;

and in Howell, supra.  In each of those three cases, an

alleged lung injury due to a gradual harmful exposure

related to the work environment was considered under the

occupational disease construct.

However, for the following reasons, I find that Ms.

Sager has failed to establish by a preponderance of the

evidence a causal connection between her employment and her

restrictive lung dysfunction.

First, I do not find persuasive Ms. Sager’s testimony

about her prior medical history.  In this regards, Ms. Sager

testified in part that she was not having any breathing

problems away from work before April of 2011, that she

cannot recall the last time that she was hospitalized before

April of 2011, and that she was not aware of having any

breathing condition or lung condition before April of 2011
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except for inhalers for bronchitis. (T. 28-29, 37, 41)

However, I find that pages 12 through 42 of Respondent’s

Exhibit 1 are medical reports for the same Duana Sager who

is the claimant in this case.  These documents persuade this

examiner that Ms. Sager was in fact hospitalized at UAMS on

January 3, 2010, with respiratory distress including

shortness of breath for the last three days, and with

similar episodes since the prior October. (R. Exh. 1 p. 12,

14, 16) Ms. Sager’s measured oxygen readings at that time

were below the reference range. (R. Exh. 1 p. 17) Ms. Sager

was discharged on January 4, 2010, with a diagnosis of

“hypoxia.” (R. Exh. 1 p. 28) Ms. Sager returned to UAMS on

January 5, 2010, complaining of shortness of breath. (R.

Exh. 1 p. 30) After being discharged again on January 5,

2010, Ms. Sager indicated on January 11, 2010, that she felt

she would be dead if she was required to wait until her next

scheduled appointment on February 16, 2010, before seeing a

doctor. (R. Exh. 1 p. 40) I find in light of this evidence

that Ms. Sager was either unwilling or unable to recall her

breathing problems before April of 2011, or her

hospitalization for breathing problems in January of 2010,

when called to testify as a witness on April 17, 2013.     

Second, to the extent that Dr. Holland attributes Ms.

Sager’s breathing problems to her work at Tenenbaum, I do

not find persuasive Dr. Holland’s opinion attributing Ms.

Sager’s lung problems to a toxic exposure. (Jt. Exh. 2 p.
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10) Dr. Holland’s deposition makes clear that, when he

rendered that opinion, Dr. Holland was not aware that Ms.

Sager began working at Tenenbaum in April or May of 2010,

but that she had been hospitalized for shortness of breath,

and diagnosed with hypoxemia in January of 2010 (i.e.,

several months before going to work for Tenenbaum).  Dr.

Holland indicated that this information would cause some

doubt as to the cause of Ms. Sager’s ailments. (Jt. Exh. 2

p. 28-29) Dr. Holland has acknowledged that he has no

records for Ms. Sager for the seven year period from June of

2003 to September of 2010. (Jt. Exh. 2 p. 29) Dr. Holland

has acknowledged that he has no record of any type of

quantitative lung biopsy identifying the particles in Ms.

Sager’s lungs, and that the particles in this case were

undefined. (Jt. Exh. 2 p. 24) In rendering his opinion, Dr.  

Holland has not cited any medical literature, and Dr.

Holland has acknowledged that he has never seen anything

like this before. (Jt. Exh. 2 p. 9) I conclude under these

circumstances that Dr. Holland’s causation opinion is based

on an incomplete medical history and is also not supported

by either any type of identified medical literature or by

similar prior case histories in Dr. Holland’s own medical

practice.

Third, I find credible the opinion of Dr. Rector, a

pulmonologist, that restrictive or decreased lung capacity

would not be what she would expect from an environmental
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exposure, a chemical exposure, a chemical bronchitis or a

pneumonia.  (Jt. Exh. 1 p. 14) Dr. Rector testified that she

could not make a determination to a reasonable degree of

medical certainty as to what caused Ms. Sager’s need for

supplemental oxygen, and that if another doctor expressed

such an opinion, Dr. Rector would ask to see his

documentation to back up his opinion. (Jt. Exh. 1 p. 47-48)  

     Fourth, there is no evidence of any other employee from

the Tenenbaum work site developing any type of pulmonary

injury or abnormality, and Ms. Sager has failed to identify

any particular airborne chemical or chemicals on the

Tenenbaum site which she contends caused or aggravated her

restrictive airways condition, hypoxia, and need for

supplemental oxygen.  

Fifth, Dr. Rector agreed that, typically, one would

expect a patient to improve once removed from the work

environment if the work environment was causing their

ailments. (Jt. Exh. 1 p. 32) However, in this case, Ms.

Sager remained incapacitated and on supplemental oxygen at

the time of the hearing on April 17, 2013, two years after

she last worked at Tenenbaum. 

Because I am persuaded by Dr. Rector’s explanation that

restrictive or decreased lung capacity would not be what she

would expect from an environmental exposure, a chemical

exposure, a chemical bronchitis or a pneumonia, and since

Dr. Holland has not identified any medical literature or
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other documentation indicating that Dr. Rector was mistaken

regarding a relationship between an alleged chemical

exposure and restrictive airways, I find that Ms. Sager has

failed to establish a causal connection between her

employment at Tenenbaum and her decreased lung capacity by a

preponderance of the credible evidence in the record.  I

therefore find that Ms. Sager has failed to establish that a

chemical exposure in her work environment at Tenenbaum

aggravated her preexisting lung problems as she contended at

the hearing.

Because I find that the claimant failed to establish by

a preponderance of the evidence a causal connection between

her work and her alleged occupational disease, I do not

reach the issues of adequate notice and whether the alleged

aggravation is established by medical evidence supported by

objective findings. 
 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. On the date of the alleged compensable injury –
that is, April 12, 2011 – the claimant was
employed by the respondent employer.

3. The claimant has alleged that she sustained a
compensable inhalation respiratory injury.

4. Respondents No. 1 have denied and controverted
this claim in its entirety.

5. The claimant’s average weekly wage of $554.00
entitles her to compensation rates of $369.00 per
week for temporary total disability and $277.00
per week for permanent partial disability.
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6. The claimant has failed to establish that she
sustained a compensable pulmonary injury pursuant
to the requirements of Arkansas Code Annotated
Section 11-9-114.

7. The claimant has failed to establish that she
sustained a compensable occupational disease
pursuant to the requirements of Arkansas Code
Annotated Section 11-9-601.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing. 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


