
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G105700

WILLIAN RODRIGUEZ, Employee  CLAIMANT

TYSON POULTRY, INC., Self-Insured Employer  RESPONDENT

OPINION FILED DECEMBER 11, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant appearing pro se.

Respondent represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On November 4, 2013 , the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on September 5, 2013, and

a pre-hearing order was filed on September 9, 2013.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on September

6, 2010.

3.   The claimant suffered a compensable injury on September 6, 2010 when his left

thumb was caught between a pole and a jack handle.

4.   The claimant was earning an average weekly wage of $459.00 which would

entitle him to compensation at the rate of $306.00 for total disability benefits and $229.00

for permanent partial disability benefits.

5.   Respondent paid medical benefits.
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6.   Dr. Bise placed claimant at maximum medical improvement on September 23,

2011 and on October 19, 2011 assigned a 6% impairment rating to the left thumb which

respondent accepted and paid.

7.   Claimant sought and received a change of physician to Dr. James Kelly on

November 23, 2011.

8.  Dr. Kelly performed an additional surgery on claimant’s left thumb on September

25, 2012.

9.  Dr. Kelly assigned a 15% impairment rating based upon loss of range of motion

of the thumb and loss of strength and confirmed that this was the claimant’s total rating,

not in addition to the prior rating.  Thus, respondent paid an additional 9% impairment to

the left thumb.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to temporary total disability benefits.

2.   Claimant’s entitlement to permanent partial disability benefits in excess of the

15% paid by the respondent.

The claimant contends he missed work and was not paid temporary total disability

benefits.  He also contends that he is entitled to permanent partial disability in excess of

the 15% paid by the respondent. 

The respondent contends it accepted claimant’s left thumb injury as compensable,

paid medical expenses, temporary total disability benefits, and a total of 15% impairment

to the thumb (first 6% was paid and then an additional 9%).  Respondent is unaware of any

benefit to which claimant is entitled that it has failed to provide.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 5, 2013, and contained in a pre-hearing order filed September

9, 2013, are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to temporary total disability benefits for his compensable left thumb injury.  Even

though claimant did miss some work, he did not miss the requisite seven days as required

by A.C.A. §11-9-501(a)(1).

3.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to permanent partial disability benefits in excess of the 15% impairment rating

previously accepted and paid by respondent.

FACTUAL BACKGROUND

The claimant graduated from high school in 1998 and performed some college

course work in El Salvador.  Claimant was hired by the respondent on July 27, 2004.  The

claimant suffered an admittedly compensable injury to his left thumb on September 6, 2010

when his thumb became caught between two pallets and crushed while he was operating

a pallet jack.  

After the claimant’s compensable injury he was taken to the emergency room where

claimant’s wound was cleaned, irrigated, and closed.  Claimant was referred for additional

treatment from Dr. Bise, a hand surgeon.  An x-ray of claimant’s left thumb taken that day

revealed a proximal phalanx fracture of claimant’s left thumb.

On September 9, 2010, Dr. Bise performed an open reduction and internal fixation

of the claimant’s thumb fracture.  Dr. Bise limited claimant’s work to one-handed duty after

his surgery before eventually returning him to regular duty on November 2, 2010.

Subsequent medical records from Dr. Bise indicate that claimant’s thumb healed but
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he continued to lack a full range of motion.  Dr. Bise performed a second surgical

procedure on claimant’s left thumb on March 17, 2011 and again limited claimant to one-

handed duty before releasing him to regular duty.  Dr. Bise performed a third surgical

procedure for a non-union fracture on claimant’s left thumb on June 30, 2011.  

In a report dated September 24, 2011 Dr. Bise indicated that claimant had reached

maximum medical improvement.  Subsequently, in a report dated October 19, 2011 Dr.

Bise opined that claimant had a permanent physical impairment rating in an amount equal

to 6% to the thumb.  

Following his release by Dr. Bise, the claimant requested a change of physician to

Dr. Kelly which was granted by Commission order dated November 23, 2011.  Dr. Kelly

performed surgery to remove hardware in claimant’s thumb and other procedures on

September 25, 2012.  On October 22, 2012 Dr. Kelly released claimant to his regular work

duties.

In a report dated January 2, 2013, Dr. Kelly indicated that claimant had reached

maximum medical improvement.  He also indicated that claimant had a total impairment

to his thumb in the amount of 15%.  This included the 6% previously assigned by Dr. Bise.

The parties have stipulated that respondent accepted and paid permanent partial disability

benefits based upon the 15% impairment rating.

Claimant has filed this claim contending that he is entitled to temporary total

disability benefits and permanent partial disability benefits in excess of the 15% previously

accepted and paid by respondent.  

ADJUDICATION

The first issue for consideration involves claimant’s contention that he is entitled to

temporary total disability benefits for his compensable left thumb injury.  The injury to

claimant’s thumb is a scheduled injury because it is a specific body part set forth as a
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scheduled injury in Ark. Code Ann. §11-9-521.  An employee who suffers a scheduled

injury is entitled to receive temporary total disability benefits during their healing period or

until they return to work, whichever occurs first.  Wheeler Construction Co. v. Armstrong,

73 Ark. App. 146, 41 S.W. 3d 822 (2001).  

In this particular case, claimant contends that the respondent did not pay him for the

days he missed work as a result of his surgery.  According to claimant’s testimony, his

injury occurred on September 6, 2010.  Claimant missed work on September 7 and

September 8 before undergoing his first surgical procedure by Dr. Bise on September 9,

2010.  After claimant’s surgical procedure on September 9, he returned to work for

respondent on September 10, 2010 and continued to work for the respondent under

restricted duty and then regular duty until the time of his second surgical procedure on

March 17, 2011.  Again, claimant returned to work for the respondent the day after his

surgery and continued to work for respondent until the date of his third surgical procedure

by Dr. Bise on June 30, 2011.  Claimant again returned to work for the respondent on

restricted duty the day after the third surgical procedure.

Likewise, claimant also missed one day of work as a result of the surgery which was

performed by Dr. Kelly on September 25, 2012.  Claimant again returned to work for the

respondent on restricted duty on the day after this surgical procedure.  

In summary, claimant missed four days of work on the days of his surgical

procedures.  In addition, claimant also missed two days of work on September 7 and

September 8 before his first surgical procedure.  Thus, claimant has missed a total of six

days of work.

Unfortunately for the claimant there is a seven-day waiting period before one is

entitled to temporary total disability benefits.  This waiting period is codified at Ark. Code

Ann. §11-9-501(a)(1) which states in pertinent part:
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Compensation to the injured employee shall not be
allowed for the first seven (7) days disability resulting
from injury, excluding the day of injury.

Thus, under Arkansas workers’ compensation law an injured employee must miss

more than seven days of disability before they are entitled to compensation benefits for

temporary total disability.  Here, claimant only missed six days of work and therefore

pursuant to Arkansas workers’ compensation law respondent is not liable for payment of

temporary total disability benefits.

The next issue for consideration involves claimant’s contention that he is entitled to

permanent partial disability benefits in excess of the 15% previously accepted and paid by

the respondent.  Claimant was originally treated by Dr. Bise who assigned claimant a

permanent physical impairment rating in an amount equal to 6% to his thumb.  Claimant

subsequently received a change of physician order to Dr. Kelly who performed a fourth

surgical procedure.  Following that procedure Dr. Kelly indicated that claimant had a total

impairment rating of 15% to the thumb.  The parties have stipulated that respondent

accepted and paid permanent partial disability benefits in accordance with that impairment

rating.

Initially, claimant contends that the amount paid to him for the injury to his thumb

is simply not sufficient because other people have been injured and receive more

compensation.  However, under Arkansas workers’ compensation law a claimant is limited

to payment of benefits based upon the amount scheduled under Ark. Code Ann. §11-9-

521.  That statute indicates that under Arkansas law a thumb is worth 73 weeks of benefits.

Multiplying claimant’s 15% impairment rating by 73 weeks would entitle him to benefits for

10.95 weeks at his permanent partial disability rate of $229.00.  This would entitle claimant

to payment in the amount of $2,507.55.  

While claimant contends that this amount is insufficient to compensate him for his

compensable injury, under the Arkansas workers’ compensation law, he is limited to that
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amount and this administrative law judge has no authority to disregard the law.

I also note that claimant indicated that he was not allowed to have a different

physician examine him who might have assigned a different percentage of impairment and

that this is unfair.  However, I do note that claimant exercised his one-time right to change

physicians and he was granted a change of physician request to Dr. Kelly who performed

an additional surgical procedure and did increase the impairment rating from 6% to 15%.

Thus, the 15% impairment rating assigned in this case was assigned by a physician of

claimant’s own choosing following his request to change physicians.

In summary, I find that the rating assigned by Dr. Kelly is credible and based upon

the parties’ stipulation that respondent accepted and paid permanent partial disability

benefits in accordance with the 15% rating, I find that claimant has failed to prove by a

preponderance of the evidence that he is entitled to additional permanent partial disability

benefits in excess of the 15% impairment rating.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to temporary total disability benefits or additional permanent partial disability benefits in

excess of the 15% previously accepted and paid by the respondent.  Therefore, his claim

for additional compensation benefits is hereby denied and dismissed.

The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $192.05.

IT IS SO ORDERED.

                                                                            
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

  


