
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F906495

MARIA RODRIGUEZ, Employee  CLAIMANT

TYSON MEXICAN ORIGINAL, Employer  RESPONDENT

OPINION FILED MARCH 25, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by CONRAD ODOM, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On February 27, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on December 19, 2013,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to her left elbow on August 25,

2008.

4.   The claimant was earning sufficient wages to entitle her to compensation at the

weekly rates of $298.00 for total disability benefits and $214.00 for permanent partial

disability benefits.

5.   Respondent has accepted and paid permanent partial disability benefits based

on a 6% rating to the left arm.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment as recommended by Dr.

Kelly.

The claimant contends she is entitled to additional medical treatment from Dr. Kelly.

The respondent contends it has accepted claimant’s injury as compensable and

have provided appropriate treatment.  A FCE was performed on July 14, 2009 and the

results were found to be unreliable.  An MRI of claimant’s left elbow was performed on

June 29, 2010 and was negative and Dr. Henley related claimant’s impairment thereafter.

Claimant saw Dr. Kelly on November 7, 2011 who recommended an MRI and advised that

if the MRI is negative he has nothing further to offer claimant.  Claimant has already had

one negative MRI and thus respondent has not authorized the second MRI.  Respondent

denies claimant is entitled to additional medical treatment for her work related injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on December 19, 2012, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that she is

entitled to additional medical treatment as recommended by Dr. Kelly.  

FACTUAL BACKGROUND

The claimant is a 54-year-old woman who has performed various jobs over the
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years for respondent on its food production line.  The parties have stipulated that claimant

suffered a compensable injury to her left elbow on August 25, 2008.  

Claimant has been treated for her compensable injury primarily by Dr. Berestnev

and Dr. Henley, an orthopaedic surgeon.  Their treatment has consisted of medication,

physical therapy, and injections.  The treatment has not alleviated claimant’s condition. 

On September 27, 2010 Dr. Henley assigned claimant an impairment rating in an

amount equal to 6% to the left upper extremity.  Claimant subsequently filed for and

received a change of physician order to Dr. Kelly.  Claimant was evaluated by Dr. Kelly on

November 7, 2011, and he recommended that claimant undergo an MRI scan of her left

elbow.  

Claimant has filed this claim contending that she is entitled to additional medical

treatment as recommended by Dr. Kelly; specifically, the recommended MRI scan.  

ADJUDICATION

The claimant has the burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment.  Dalton v. Allen Engineering Company, 66

Ark. App. 201, 989 S.W. 2d 543 (1999).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she is entitled to additional medical treatment as

recommended by Dr. Kelly.

As previously noted, claimant has primarily been treated for her left elbow injury by

Drs. Berestnev and Henley, an orthopaedic surgeon.  Claimant has been treated with

medication, physical therapy, and injections.  None of that treatment has alleviated

claimant’s complaints of left elbow pain.

In a report dated June 22, 2009, Dr. Henley noted that claimant’s complaints were
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virtually the same as the time of her last visit with him.  He gave claimant an injection in her

left elbow which apparently improved her pain only about 15%.  Dr. Henley stated that in

light of that finding he would not recommend that claimant undergo any surgical procedure.

Instead, he recommended that the claimant undergo a functional capacities evaluation. 

The functional capacities evaluation was performed on September 8, 2009.  The

report indicates that claimant gave a sub-maximal effort with reports of pain and disability

out of proportion to the clinical findings.  The report contains the following example:

For example, during ROM testing she was able to
demonstrate only 105° of active elbow flexion with
considerable complaints of pain in the left elbow.
When asked how she is able to fix her hair and 
dress herself, she was able to demonstrate at
least 110° of active left elbow flexion with minimal
apprehension. *** While there is little doubt that
Ms. Rodriguez is experiencing pain in her left
upper extremity, her reports of pain and disability
are out of proportion to the clinical findings.

Following this evaluation claimant again returned to Dr. Henley in June of 2010.  In

a report dated June 10, Dr. Henley noted that there were no changes in claimant’s

symptoms since she was last seen.  Dr. Henley recommended that claimant undergo an

MRI scan of the left elbow.   This MRI scan of the left elbow was performed on June 29,

2010, and was read as showing minimal fluid in the left elbow with no indication of a

ligament or tendon tear.  The report also indicates that there were no findings to suggest

trauma, infiltrative process or infectious process.  The report also states that there are no

findings to suggest muscle contusion or intramuscular hematoma.  The report states that

the etiology of claimant’s elbow pain is not confirmed on testing,

Following the results of the MRI scan, Dr. Henley assigned claimant a permanent

physical impairment rating in an amount equal to 6% to the left upper extremity which was

accepted and paid by respondent.

It was after this date that claimant filed for and received a change of physician to Dr.
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Kelly.  In a report dated November 7, 2011, Dr. Kelly recommended that claimant undergo

an MRI scan of her left elbow to determine whether there were any signs of tennis and

golfer’s elbow.  He noted that if there were no findings on the MRI scan he did not have

anything else to offer her.

I find that claimant has failed to meet her burden of proving by a preponderance of

the evidence that she is entitled to the recommended treatment in the form of an MRI scan

as requested by Dr. Kelly.  Claimant had previously undergone an MRI scan at the request

of Dr. Henley in June 2010 and there were no significant findings indicating that any

additional medical treatment was necessary.  The MRI scan revealed no indication of any

tears, traumas, or contusions.  In fact, the MRI report indicates that the etiology of

claimant’s elbow pain was not confirmed on the testing.  It is unclear whether Dr. Kelly was

even aware that claimant had previously undergone an MRI scan at the time of his

recommendation.

In short, given the fact that claimant has previously undergone an MRI scan which

was essentially negative with respect to her left elbow complaints, as well as the remaining

evidence including the functional capacities evaluation indicating that claimant gave a sub-

maximal effort, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that additional medical treatment in the form of an MRI

scan as recommended by Dr. Kelly is reasonable and necessary.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she is entitled

to additional medical treatment as recommended by Dr. Kelly.  Therefore, her claim for

compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $187.90.
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IT IS SO ORDERED.

                                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

 
 


