
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F809656

SHARON RICHMOND, Employee  CLAIMANT

LITES ETCETERA, INC., Employer  RESPONDENT

EMPLOYERS MUTUAL CASUALTY COMPANY, Carrier RESPONDENT

OPINION FILED SEPTEMBER 16, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by R. SCOTT ZUERKER, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On August 14, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on April 17, 2013, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior Full Commission opinion of October 13, 2011 is final.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to payment of additional medical; including, emergency

room bill, prescription medicine, and Dr. Burris.

At the time of the hearing claimant clarified that the emergency room visit occurred

on February 4, 2013; the prescriptions requested were prescribed by Dr. Brooks; and

instead of Dr. Burris, the additional medical treatment being requested is from Dr. Katz.
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The claimant contends that she is entitled to medical benefits to include payment

of the emergency room visit occurring on February 4, 2013, prescription medication

prescribed by Dr. Brooks, and additional medical treatment from Dr. Katz.

The respondents controvert claimant’s right to additional medical treatment.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 17, 2013, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment at the direction of Dr. Katz.  Respondent

is liable for payment of a visit to the emergency room on February 4, 2013, and for any

prescription medications authorized by Dr. Brooks.

FACTUAL BACKGROUND

The claimant is a 44-year-old woman who began working for respondent in

September 2006.  Claimant was hired to work in the warehouse and as a sales floor

representative.  Her job duties included driving a delivery truck, loading trucks, and

changing out floor decorations such as chandeliers and ceiling fans.  As a delivery truck

driver claimant was required to load trucks with ceiling fans, chandeliers, interior/exterior

lights, et cetera.

Claimant suffered a compensable injury to her back on September 10, 2008.  On
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that date she was unloading ceiling fans at a home and as she stepped out of the back of

a truck she fell, landing on her back on the ground while holding a box that weighed 30 to

50 pounds.

Claimant initially sought medical treatment from Dr. Burris, a chiropractic physician,

on September 10, 2008.  On October 20, 2008 claimant was evaluated by Dr. Knox,

neurosurgeon, who ordered an MRI scan which was performed on October 23, 2008.  In

a report dated November 4, 2008 Dr. Knox indicated that his review of the MRI scan

revealed significant endplate changes and disc space changes at L5-S1 with an annular

tear which in his opinion was the cause of claimant’s complaints.  He also noted that

claimant had significant changes at L4-5.  Dr. Knox recommended treatment in the form

of physical therapy and also stated that claimant should continue her chiropractic treatment

with Dr. Burris. 

Claimant returned to Dr. Knox on December 30, 2008 at which time he noted that

claimant indicated that she had improved somewhat with physical therapy.  He noted that

his review of her MRI scan did not show any evidence of a significant compressive

pathology that would be remedial to surgical intervention.  At the time of that visit Dr. Knox

ordered a functional capacities evaluation.

The functional capacities evaluation was performed on February 16, 2009 and the

report indicated that claimant gave an unreliable and inconsistent effort.  The report

indicated that claimant was at least capable of working in the light classification of work.

On February 20, 2009 the claimant was discharged from physical therapy with the notation

that no relief of pain was achieved.  

Claimant returned to Dr. Knox on February 25, 2009 and he noted that claimant still

required over-the-counter medications and home exercises.  Dr. Knox also assigned

claimant a permanent physical impairment rating of 5% to the body as a whole based on

the annular tear.  Claimant’s last evaluation with Dr. Knox occurred on April 1, 2009.  Dr.
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Knox indicated that he had no additional treatment options to offer the claimant.  He also

stated that in light of her functional capacities evaluation results he would recommend that

she close out her claim and that he had no definitive work restrictions due to those

findings.

Following a change of physician order claimant sought medical treatment from Dr.

Routsong on September 3, 2009.  Dr. Routsong’s impression was: (1) lumbosacral strain;

(2) lumbosacral somatic dysfunction; and (3) no sign of spinal nerve or cauda equine

compression.  Dr. Routsong’s recommended treatment included medication, physical

therapy, and the use of a lumbar support.  In a report dated November 16, 2009, Dr.

Routsong indicated that claimant had continued low back pain but also numbness in both

hands and especially her feet.  He continued her medications and instructed her to return

in six weeks.

In his report of February 8, 2010, Dr. Routsong indicated that claimant continued

to demonstrate a mild peripheral neuropathy as well as low back pain.  He continued her

meds and recommended a new MRI scan.  The new MRI scan was performed on April 5,

2010 with an impression of being negative for disc protrusion or canal stenosis and positive

for diffuse mild disc bulgings. 

Claimant returned to Dr. Routsong on April 14, 2010 and he indicated that claimant

should continue her pain management program and return in two months.  Claimant did

return to Dr. Routsong on July 14, 2010 with complaints of foot pain and numbness in both

feet.  Dr. Routsong explained to claimant that surgery would not help her peripheral

neuropathy and that she should continue taking her medication.  

In a letter to Dr. Burris dated October 13, 2010, Dr. Routsong indicated that he had

been treating claimant for problems of peripheral neuropathy and sacroiliac somatic

dysfunction.  He indicated that he had instructed her to continue with her medication and

to continue seeing Dr. Burris for her sacroiliac pain.  In a letter dated February 14, 2011
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Dr. Routsong indicated that he was evaluating the claimant for ongoing complaints of low

back pain as well as numbness distally in both lower extremities.  He noted that claimant

continued to have complaints without any significant clinical changes.  He went on to state

that the numbness and dysesthesias occurred at the same time as her accident.  He noted

that the numbness and weakness appeared to be a metabolic neuropathy and that this

condition can be exacerbated or have its onset at the time of an injury such as the one

claimant suffered.  He also indicated that an updated MRI scan might be medically

prudent.  Finally, he stated that claimant should continue her ongoing pain management.

The respondent had accepted and paid for claimant’s medical treatment through the

visit with Dr. Routsong on April 14, 2010 and controverted treatment thereafter.  Following

a hearing, an opinion was filed on May 18, 2011 by this administrative law judge finding

that claimant had failed to prove by a preponderance of the evidence that she was entitled

to additional medical treatment from Dr. Routsong.  That opinion was appealed by the

claimant to the Full Commission which reversed in an opinion filed October 13, 2011.  In

doing so, the Commission found that claimant had proven that she was entitled to

additional medical treatment from Dr. Routsong.  Specifically, the Full Commission stated:

The claimant proved that additional medical treatment as
recommended by Dr. Routsong, including treatment with
Dr. Burris and an updated MRI study, was reasonably
necessary with claimant’s compensable injury.  No
treating physician in this case has recommended surgery
and the Full Commission does not find that the claimant
proved she was entitled to any form of surgery.

While the prior proceedings were ongoing, both Drs. Routsong and Burris left their

medical practice.  As a result, after the Full Commission’s ruling claimant sought medical

treatment from Dr. DeClerk who evaluated her on October 25, 2011.  Dr. DeClerk

diagnosed claimant’s condition as chronic back pain and ordered an MRI scan.  He also

referred claimant for physical therapy and indicated that she might need pain management.



6Richmond (F809656)

The MRI scan ordered by Dr. DeClerk was performed on October 31, 2011 and was read

as revealing the following:

A moderate left paracentral disc protrusion has
developed at L5-S1 with some mass effect on
the left S1 nerve root.  Minimal disc bulges are
seen at the other levels.

Following the MRI scan claimant began a course of physical therapy treatment and

she was also referred by respondent to Dr. Katz, neurosurgeon, at the Northwest Arkansas

Neurosurgery Clinic.  In his initial report of November 17, 2011, Dr. Katz noted that

claimant’s current MRI scans looked worse with degenerative disc disease at L5-S1 with

a midline disc worse on the left.  He indicated that he and claimant discussed multiple

options with a recommendation of epidural steroid injections.  Claimant testified that the

subsequent injections provided her little relief.  

Claimant returned to Dr. Katz for an evaluation on February 16, 2012.  Dr. Katz

indicates that he and claimant again discussed various treatment options including surgery.

Dr. Katz recommended that claimant continue with home exercises and that she continue

with long term pain management at a pain management clinic.  He also indicated that

claimant should undergo an updated functional capacities evaluation.

The second functional capacities evaluation was performed on March 7, 2012, and

like the first evaluation revealed an inconsistent effort.

Following the evaluation claimant again returned to Dr. Katz and was apparently

referred to Dr. Brooks for pain management.  Claimant’s initial evaluation with Dr. Brooks

occurred on August 4, 2012.  Dr. Brooks’ report of that date indicates that there were some

indications of claimant’s exaggerating her complaints.  He also noted that between April

2010 and October 2011 claimant’s MRI scans revealed that she had developed a disc

protrusion.  It was Dr. Brooks’ opinion that this development would not be consistent with

the work-related injury since it occurred at a later date.  Nevertheless, Dr. Brooks
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proceeded to prescribe claimant various medications for her subjective complaints of pain.

The medical records contain only one report from Dr. Brooks, but claimant contends

that she saw Dr. Brooks on a second occasion and that she paid for that visit.  However,

claimant subsequently sought medical treatment from Dr. Lavena at the Community Clinic

because she could no longer afford treatment from Dr. DeClerk or Dr. Brooks.  Claimant

has been evaluated by Dr. Lavena on multiple occasions with treatment consisting of

continued pain medication.  In addition to Dr. Lavena, claimant has also sought medical

treatment from Dr. Rhodes, a chiropractic physician, with treatment beginning October 10,

2012 and continuing through December 21, 2012.  

The most recent medical reports are from Dr. Katz.  In a report dated February 28,

2013, Dr. Katz indicated that claimant continued to have back and leg pain which had

existed for three years.  His diagnosis was that claimant suffered from lumbago and lumbar

radiculopathy.  It was his recommendation that claimant continue with pain management

treatment.  Finally, in a report dated May 30, 2013, Dr. Katz again indicated that claimant

suffered from lumbago and lumbar radiculopathy.  He noted that he talked to claimant

about conservative treatment versus surgery and that claimant wanted to continue with

pain management.  As a result, Dr. Katz indicated that he would follow up with claimant on

an as-needed basis.

Claimant has filed this claim contending that she is entitled to additional medical

treatment in the form of pain management as recommended by Dr. Katz.  In addition, she

seeks payment for prescription medication prescribed by Dr. Brooks and payment for an

emergency room visit which occurred on February 4, 2013.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that she

is entitled to additional medical treatment for her compensable back injury.  Dalton v. Allen
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Engineering Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  After reviewing the evidence

in this case impartially, without giving the benefit of the doubt to either party, I find that

claimant is entitled to additional medical treatment in the form of pain management as

recommended by Dr. Katz.  I also find that respondent is liable for payment of the

emergency visit on February 4, 2013, and for payment of prescription medication

prescribed by Dr. Brooks.

In finding that claimant has met her burden of proof, I am aware that this claimant

has undergone two functional capacities evaluations and both of those evaluations have

shown an inconsistent effort.  I am also aware that Dr. Brooks made findings during his

examination which in his opinion indicated that claimant was exaggerating her complaints.

I also note that Dr. Brooks stated in his medical report of August 4, 2012 that the disc

protrusion was not consistent with claimant’s work-related injury since it occurred at a later

point in time.  Dr. Brooks basically reiterated this opinion during his deposition.  At that

deposition, Dr. Brooks indicated that he could not state whether the treatment he was

providing claimant was related to her original injury or to something that occurred after the

original MRI scan and the October 2011 MRI scan.

Despite this evidence, it appears that claimant’s primary treating physician, Dr. Katz,

is of the opinion that claimant’s continued complaints are related to her original work-

related injury.  While Dr. Brooks is a specialist in pain management, Dr. Katz is a

neurosurgeon.  I also note that Dr. Katz has evaluated the claimant on multiple occasions

and has reviewed the claimant’s MRI scans.  Dr. Brooks testified at his deposition that he

was not sure whether he actually reviewed the MRI scans or whether he simply read the

reports.  

Claimant had undergone the October 31, 2011 MRI scan at the time she was first

evaluated by Dr. Katz on November 17, 2011.  Dr. Katz in his report noted that the claimant

had a degenerative disc at the L5-S1 level which had worsened.  Despite the worsening
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of claimant’s condition, Dr. Katz at no time opined that this was a new injury or that the

findings were unrelated to claimant’s original compensable injury.  Instead, Dr. Katz

discussed multiple treatment options with claimant at that time based upon her failure to

respond to physical therapy and chiropractic treatment.  Claimant subsequently underwent

epidural steroid injections which provided no benefit.  At that point claimant returned to Dr.

Katz on February 16, 2012.  Again, various treatment options were discussed.  Dr. Katz

opined that claimant could continue receiving long-term pain management at a pain

management clinic.  It was also at this time that he recommended that claimant undergo

the second functional capacities evaluation.

Despite the findings on the functional capacities evaluation, Dr. Katz nevertheless

referred claimant to Dr. Brooks for pain management treatment.  Furthermore, as

previously noted, claimant saw Dr. Katz on February 28, 2013 and again on May 30, 2013.

Dr. Katz’ medical report indicates that claimant continues to have back and leg pain for

which he recommends pain management.  There is no indication in Dr. Katz’s medical

reports that it is his opinion that claimant’s current symptoms are the result of any new

injury as opposed to claimant’s original compensable injury.

Accordingly, based upon the foregoing evidence, particularly the medical reports of

Dr. Katz, whose opinion I find to be credible and entitled to great weight, I find that claimant

is entitled to continued medical treatment in the form of pain management for her

compensable injury as recommended by Dr. Katz.

In addition, I also find that claimant has met her burden of proving by a

preponderance of the evidence that she is entitled to payment for any unpaid prescriptions

provided by Dr. Brooks.  Dr. Katz referred claimant to Dr. Brooks for pain management

associated with her compensable low back injury.  I find that these prescriptions constitute

reasonable and necessary medical treatment for claimant’s original compensable back

injury.
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Likewise, I also find that claimant has met her burden of proving by a

preponderance of the evidence that respondent is liable for payment of the emergency

room treatment provided on February 4, 2013.  On that date claimant sought medical

treatment at the emergency room for complaints of low back pain.  Claimant was given

medication and instructed to receive follow-up care from her primary care physician. I find

that this medical treatment constitutes reasonable and necessary medical treatment for

claimant’s compensable low back injury.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment as recommended by Dr. Katz in the form of

pain management.  Claimant has also proven by a preponderance of the evidence that she

is entitled to payment for any medication prescribed by Dr. Brooks as well as payment for

an emergency room visit on February 4, 2013.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $566.75.

IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


