
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G004759

HELEN PRINOS, Employee  CLAIMANT

SPRINGDALE AFTER SCHOOL PROGRAM, Employer  RESPONDENT

FIRSTCOMP INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED JULY 31, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondents represented by JARROD PARRISH, Attorney, Little Rock,  Arkansas.

STATEMENT OF THE CASE

On July 10, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 6, 2013, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her left lower extremity on June

1, 2010.

4.   The claimant was earning an average weekly wage of $152.00 which would

entitle her to total disability and permanent partial disability benefits at the rate of $101.00

per week.
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5.   Respondent has accepted and paid permanent partial disability benefits based

upon a 25% rating to the left lower extremity.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment as recommended by Dr.

Hanby.

2.   Temporary total disability benefits.

3.   Attorney fee.

At the time of the hearing the claimant clarified that the requested period of

temporary total disability benefits would begin on April 11, 2012 and continue through a

date yet to be determined.

The claimant contends that as a result of her compensable injury a total hip

arthroplasty by Dr. Hanby has been recommended which has been controverted by the

respondents.  Claimant further contends she is entitled to temporary total disability benefits

from April 11, 2012 through a date yet to be determined and an attorney’s fee. 

The respondents contend that a total hip replacement is not reasonable and

necessary in connection with claimant’s alleged work-related accident.  Dr. Barnes has

opined that hardware removal would be the appropriate procedure; however, claimant has

refused to undergo that surgery.  Respondents contend they are willing to pay for hardware

removal as recommended by Dr. Barnes.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference
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conducted on March 6, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment as recommended by Dr. Hanby.

3.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to temporary total disability benefits beginning April 11, 2012 and

continuing through a date yet to be determined.

4.   Respondent has controverted claimant’s entitlement to temporary total disability

benefits.

FACTUAL BACKGROUND

The claimant is an 81-year-old woman who suffered an admittedly compensable

injury to her left lower extremity while working for respondent on June 1, 2010.   Claimant

testified that on that date she had read a story to the children and was in the process of

getting up from the table when her foot got caught on the table and she fell and landed on

her left hip, fracturing it.  

After her fall claimant was admitted to the hospital at Northwest Medical Center in

Springdale and underwent surgery from Dr. Walker to repair an intertrochanteric left hip

fracture.  Medical records from Dr. Walker indicate that after the surgery claimant

continued to complain of left hip pain.  Claimant’s post-surgical treatment included physical

therapy and an injection.

At Dr. Walker’s request, claimant underwent a functional capacities evaluation which

was performed on May 9, 2011 indicating that claimant would fall within the sedentary

classification of work.  Subsequently, Dr. Walker in a report dated June 9, 2011 assigned

claimant a permanent physical impairment rating in an amount equal to 25% to the left

lower extremity which was accepted and paid by the respondent.  
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Following her release by Dr. Walker claimant was sent to Dr. Hanby for an

evaluation.  This evaluation occurred on April 11, 2012.  Dr. Hanby in his report of that date

attributed claimant’s problems as probably being due to prominent hardware.  As a result,

he ordered a CT scan.  Dr. Hanby’s medical report also indicates that he discussed

surgical options with the claimant at that time.  

Claimant underwent the CT scan and returned to Dr. Hanby on May 4, 2012.

According to Dr. Hanby’s report the CT scan showed some arthritic changes and indicated

that the claimant’s fracture was fully healed.  However, he also noted: “Her screw is

somewhat prominent laterally.”  Dr. Hanby went on to state that if claimant wanted to treat

non-operatively that would be reasonable.  He also noted that they discussed a total hip

arthroscopy to restore claimant’s leg lengths, remove the prominent screw, and deal with

the arthritic changes.  

Following this evaluation claimant was sent by respondent to Dr. Barnes in Little

Rock for an evaluation.  This evaluation occurred on December 13, 2012.  Dr. Barnes was

of the opinion that prior to performing a total hip replacement he would simply remove

claimant’s hardware and start her on a strengthening program.  He also iterated that it was

his opinion that any subsequent treatment of claimant’s hip was secondary to her injury

and was related to her workers’ compensation claim.  

Claimant has filed this claim contending that she is entitled to additional medical

treatment as recommended by Dr. Hanby in the form of the recommended surgery.

Respondent contends that the proposed surgery including the total hip replacement is not

reasonable and necessary and that Dr. Barnes’ recommendation is the more appropriate

procedure.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that
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medical treatment is reasonable and necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W. 3d 32 (2004).  What constitutes reasonably necessary medical

treatment is a question of fact to be determined by the Commission.  White Consolidated

Industries v. Galloway, 74 Ark. App. 13, 45 S.W. 3d 396 (2001).  

The Commission has the duty to weigh the medical evidence and if it is conflicting,

the resolution is a question of fact for the Commission.  Poulan Weed Eater v. Marshall,

79 Ark. App. 129, 84 S.W. 3d 878 (2002).  Here, there are conflicting medical opinions

between Dr. Hanby and Dr. Walker.  Dr. Hanby has indicated that he would perform one

surgical procedure to remove claimant’s screw and address all other hip issues.  On the

other hand, Dr. Barnes has indicated that he would first only remove claimant’s prominent

screw and then determine whether further surgery is necessary.

After my review of the evidence presented, I find that the opinion of Dr. Hanby is

entitled to greater weight than the opinion of Dr. Barnes.  First, Dr. Hanby has evaluated

claimant on more than one occasion while Dr. Barnes has seen the claimant only one time.

More importantly, Dr. Hanby had the benefit of the CT scan which was performed as the

basis of his opinion.  On the other hand, there is no indication that Dr. Barnes had the CT

scan available for review since it is not mentioned in his December 13, 2012 report.  In

addition, Dr. Hanby is a local physician while Dr. Barnes is located in Little Rock.  Both the

claimant and her husband testified at the hearing as to problems the claimant had while

traveling to Dr. Barnes’ office for an evaluation.  

In short, I find that Dr. Hanby’s opinion is entitled to greater weight than that of Dr.

Barnes.  Here, Dr. Hanby had the benefit of the CT scan while Dr. Barnes did not.  In

addition, Dr. Hanby has evaluated the claimant more than once and his treatment would

be local.  Based upon the opinion of Dr. Hanby, I find that claimant has met her burden of

proving by a preponderance of the evidence that she is entitled to the additional medical

treatment recommended by Dr. Hanby including a surgical procedure.
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The next issue for consideration involves claimant’s request for additional temporary

total disability benefits.  Claimant is requesting temporary total disability benefits from the

date she underwent the evaluation by Dr. Hanby on April 11, 2012.  In order to be entitled

to temporary total disability benefits claimant has the burden of proving by a

preponderance of the evidence that she remains within her healing period and that she

suffers a total incapacity to earn wages.  Arkansas State Highway & Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).

I find that claimant has remained within her healing period for her compensable hip

injury.  Dr. Hanby in his report of April 11, 2012 indicated that claimant’s continued

problems were due to prominent hardware.  This was confirmed following a CT scan.

Likewise, claimant underwent an evaluation by Dr. Barnes who has also recommended

additional medical treatment which he attributes to claimant’s work-related injury.

Accordingly, I find that claimant has remained within her healing period since April 11,

2012.

I also find that claimant has met her burden of proving by a preponderance of the

evidence that she suffered a total incapacity to earn wages since that date.  Although

neither Dr. Hanby nor Dr. Barnes specifically addressed the claimant’s ability to return to

work, I find from my review of the evidence presented that claimant did suffer a total

incapacity to earn wages.  If during a claimant’s healing period the employee is unable to

perform remunerative labor with reasonable consistency and without pain and discomfort

their temporary disability is deemed total.  Farmers Cooperative v. Biles, 77 Ark. App. 1,

69 S.W. 3d 899 (2002).  Here, I find that the evidence indicates that claimant would be

unable to perform remunerative labor with reasonable consistency and without pain and

discomfort.  The claimant is an 81-year-old woman who uses a walker daily.  Following her

surgery the claimant attempted to use a cane and fell on two separate occasions.  On the

first occasion the claimant fell and broke her hand and on the second occasion she fell and
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cut her eye and broke a rib.

As previously noted, claimant underwent a functional capacities evaluation at the

request of Dr. Walker.  This evaluation was performed on May 9, 2011 and indicated that

claimant gave a reliable effort with 48 of 48 consistency measures within expected limits.

While that report indicated that claimant would fall within the sedentary classification of

work, the evaluation also indicated that claimant had difficulty ambulating.  Specifically, the

report stated:

Ms. Prinos demonstrated using her walker during
the evaluation as without the walker she demon-
strated a very significant limp on the left side and
ambulated at a very slow pace with poor balance.
Ms. Prinos demonstrates poor tolerance to all
general mobility tasks including: walking, climbing
stairs, balancing, kneeling, pushing/pulling cart
and standing.  Ms. Prinos did not demonstrate
the ability to crouch due to her left hip condition.

***

Ms. Prinos used her walker at all times throughout
the clinic and was very unsteady without her walker.

I find based upon these observations during the functional capacities evaluation

regarding claimant’s ability to ambulate without the use of her walker coupled with the fact

that she has fallen on two separate occasions and the fact that she is 81-years-old as well

as her testimony regarding her inability to currently work or be active that she is unable to

perform remunerative labor with reasonable consistency and without pain and discomfort.

Accordingly, I find that claimant suffers a total incapacity to earn wages and therefore find

that she is entitled to continued temporary total disability benefits beginning April 11, 2012,

the date Dr. Hanby indicated that additional treatment was necessary and continuing

through a date yet to be determined.
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AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment for her compensable injury as recommended

by Dr. Hanby.  Claimant has also met her burden of proving by a preponderance of the

evidence that she is entitled to temporary total disability benefits beginning April 11, 2012

and continuing through a date yet to be determined.  Respondent has controverted

claimant’s entitlement to all unpaid indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $311.65.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


