
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G210587

AUGUSTIN PALMERIN, Employee  CLAIMANT

HUTCHENS CONSTRUCTION COMPANY, Employer  RESPONDENT

MIDWEST BUILDERS CASUALTY MUTUAL COMPANY, Carrier RESPONDENT

OPINION FILED MAY 30, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by WILLIAM C. FRYE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 1, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on February 28, 2013, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant was earning an average weekly wage of $638.75 which would

entitle him to compensation at the weekly rates of $426.00 for temporary total disability

benefits and $320.00 for permanent partial disability benefits.

4.   The claimant sustained a compensable injury to his left shoulder on or about

April 13, 2011.
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At the time of the hearing the parties withdrew the previously stipulated average

weekly wage of $638.75 and agreed to stipulate that claimant earned an average weekly

wage of $778.30 which would result in compensation rates of $519.00 for total disability

benefits and $389.00 for permanent partial disability benefits.  At the time of the hearing

respondent offered to stipulate to the amount of underpaid temporary total disability

benefits and temporary partial disability benefits and an appropriate attorney fee.  Claimant

was unable to agree with the amounts calculated at that time and that is not an issue to be

determined at this time.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Temporary partial disability benefits for time missed during medical

appointments.

2.   Benefits pursuant to A.C.A. §11-9-505(a).

3.   Attorney fee.

The claimant contends he injured his left shoulder and that he is entitled to

temporary partial disability benefits as well as benefits pursuant to A.C.A. §11-9-505(a) and

an attorney fee.  Claimant’s contention with regard to the amount of temporary partial

disability benefits he is owed is set forth in claimant’s Exhibit 3.  An explanation for these

calculations was provided by Ms. Brooks at the time of the hearing. 

The respondents contend the claimant is not entitled to benefits.  In particular,

claimant was laid off along with another worker due to weather and not due to the injury.

Neither employee was called back to work and was told to file unemployment benefits.

Moreover, respondent/employer advised claimant that when he sought new employment

that they would provide a letter of recommendation to him.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact
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and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to his left shoulder on or about

April 13, 2011.

4.   The parties’ stipulation that claimant earned an average weekly wage of

$778.30, resulting in compensation rates of $519.00 for total disability benefits and

$389.00 for permanent partial disability benefits, is also hereby accepted as fact.

5.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary partial disability benefits in an amount equal to $692.00.

6.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to benefits pursuant to A.C.A. §11-9-505(a).

7.   Respondent has controverted claimant’s entitlement to all unpaid temporary

partial disability benefits.

FACTUAL BACKGROUND

The claimant is a 55-year-old man who began working for the respondent in June

2010.  The respondent has several asphalt plants located in Northwest Arkansas and

Missouri.  At the time claimant was hired one of those asphalt plants was in Springdale.

Also at the Springdale location was a shingle recycling yard where respondent paid $65.00

per load for people to bring in shingles.  When claimant began working for respondent in

June 2010 he was originally supposed to drive equipment, but because of poor eyesight
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he was assigned to the respondent’s asphalt plant and worked there until he was injured.

Claimant’s job duties included maintenance, sweeping, greasing bearings, and operating

a front loader.   

Claimant suffered a compensable injury to his left shoulder while working for

respondent on April 13, 2011.  Claimant came under the care of Dr. Rogers who performed

surgery for a left rotator cuff tear and subacromial impingement on July 8, 2011.  On

October 10, 2011, Dr. Rogers indicated that claimant should continue undergoing physical

therapy.  He also assigned claimant lifting restrictions of up to five pounds and no overhead

use of his left arm.  Following this evaluation by Dr. Rogers claimant returned to work for

respondent on October 12, 2011.  Claimant testified that when he returned to work he was

placed back at work signing tickets for a short period of time before he was then placed in

a job operating a track hoe and he was also required to pick up trash and stack pallets.

The medical records indicate that after claimant returned to work he continued to

receive medical treatment from Dr. Rogers for complaints of pain with his shoulder and his

medical treatment included physical therapy.  In a report dated February 6, 2012, Dr.

Rogers noted that claimant suffered from adhesive capsulitis which was causing him to

have stiffness.  Dr. Rogers indicated that claimant could continue with his day to day

activities, but he also discussed the possibility of manipulation under anesthesia.

Dr. Rogers did perform manipulation under anesthesia on claimant’s left shoulder

on April 13, 2012.  Following that procedure claimant again returned to work for respondent

with work restrictions and he continued to be evaluated by Dr. Rogers and continued to

undergo physical therapy.  

In a report dated August 10, 2012, Dr. Rogers indicated that he did not believe

claimant needed another surgical procedure.  He also indicated that at that point it was

clear that claimant was not benefitting from physical therapy.  Instead, he recommended

that claimant perform exercises on his own, work with his restrictions, and engage in
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activities as tolerated.  On October 19, 2012, Dr. Rogers indicated that claimant had

reached maximum medical improvement.  He gave claimant permanent restrictions of no

overhead use of his left arm and no overhead lifting of more than 10 pounds.  Finally, in

a report dated November 15, 2012, Dr. Rogers assigned claimant a permanent physical

impairment rating in an amount equal to 40% to the left upper extremity.

Some time in late October 2012, claimant and two other co-employees, Brandon

Brown and Shirley Lanei, were laid off by the respondent.  In December 2012 claimant was

terminated by the respondent.  

Claimant has filed this claim contending that he is entitled to temporary partial

disability benefits for time missed during his medical appointments; specifically, his

physical therapy visits.  He also requests benefits pursuant to A.C.A. §11-9-505(a) and a

controverted attorney fee.   

ADJUDICATION

Claimant contends that he is entitled to temporary partial disability benefits for time

he missed while undergoing physical therapy visits for his compensable injury.  In order to

be entitled to temporary partial disability benefits, claimant has the burden of proving by

a preponderance of the evidence that he remains within his healing period and that he

suffers a partial incapacity to earn wages.  Arkansas State Highway & Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  Here, while claimant had

returned to work for respondent he did remain within his healing period and was not

released by Dr. Rogers as having reached maximum medical improvement until October

19, 2012.  At issue is whether claimant is entitled to temporary partial disability benefits for

the periods of time he missed work while undergoing physical therapy.

It appears that there has been little discussion by the Commission and the courts

relating to whether a claimant is entitled to temporary total or temporary partial disability
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benefits while undergoing physical therapy or medical treatment.  In Crow v. Costello, Full

Commission Opinion filed February 1, 1994 (Claim Numbers E119908 and E119909), the

Commission affirmed a decision by an administrative law judge finding that the claimant

in that case had suffered a compensable injury and awarding temporary total disability

benefits.  The claimant’s job duties required him to travel with the company which moved

from one job location to another.  An administrative law judge found that claimant was

entitled to temporary total disability benefits from October 2, 1991 through May 21, 1992,

excluding days in October when the claimant actually worked for his employer.  In affirming

this decision, the Commission noted that while claimant had worked for his employer

during a period of time in October 1991 when the job site was in Pine Bluff, claimant did

not travel with his employer to the next job in South Carolina.  In this discussion, the

Commission stated:

However, while working in Pine Bluff, claimant missed some
work in order to receive treatment for the compensable 
injury.  Claimant would obviously be entitled to temporary
total disability benefits during these absences.  

Thus, in that particular case, claimant was unable to perform his job which was

located in another state due to his need to stay in Pine Bluff to receive medical treatment.

As a result, claimant was awarded temporary total disability benefits.  In the present case,

the claimant had returned to work for the respondent but it was necessary for him to

undergo numerous physical therapy visits as a result of his compensable injury. 

As previously noted, claimant introduced a document which was admitted as

Claimant’s Exhibit 3 requesting payment of temporary partial disability benefits in an

amount equal to $4,187.94.  These figures were arrived at by taking claimant’s average

weekly wage of $778.30 and comparing it to his weekly checks after he returned to work

in October 2011.  Then, 66 and 2/3's of that difference was taken to calculate a figure with

a total of $4,187.94.  
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While claimant did not earn weekly wages equal to his average weekly wage after

he returned to work, most of that difference was not due to the claimant’s compensable

injury and his undergoing physical therapy treatment but instead was due to a lack of work

following claimant’s return to work.   Claimant testified that when he returned to work after

his surgery the respondent was already in the process of moving the asphalt plant in

Springdale to another location.  Testifying at the hearing was Linda Patterson, the HR

manager for respondent.  Patterson testified that respondent’s Springdale asphalt plant

was moved to Shell Knob, Missouri in the spring of 2012.  Likewise, Jimmy Ray Blevins,

the materials manager for the respondent, testified that the respondent’s Springdale

asphalt plant was disassembled and moved to Shell Knob, Missouri, on May 3, 2012.  This

left only the shingle recycling yard at the Springdale location.  Claimant and Brandon

Brown, a co-employee, were responsible for unloading the shingles and using a track hoe

to stack them in a pile.  Blevins testified that to break even on the shingles respondent

needed delivery of 12 to 14 loads a day.  Blevins testified that when claimant and Brown

were laid off they were only getting 8 to 10 loads a day.  Blevins testified that initially

instead of laying Brown and claimant off they simply cut the number of hours worked.  

Based upon this evidence, it appears that most of the difference between claimant’s

average weekly wage after he returned to work and the average weekly wage he was

earning at the time of his injury was attributable not to claimant’s inability to perform his job

or his need to receive medical treatment for that compensable injury but rather to a

reduction in hours due to a lack of work.  For instance, during the pay period ending July

20, 2012, claimant received a check in the amount of $420.00.  This is $358.30 less than

claimant’s average weekly wage.  However, claimant only went to physical therapy one day

during that week on July 17, 2012.  There is no evidence that the remaining difference is

due to claimant’s inability to perform his job or his work restrictions as opposed to a simple

lack of work.
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Under these circumstances, it would be improper to calculate claimant’s entitlement

to temporary partial disability benefits based upon these differences alone.

After reviewing the evidence, I find that claimant is entitled to temporary partial

disability benefits in an amount equal to $692.00.  Documentation from claimant’s physical

therapy visits indicate that they lasted approximately one hour.  Claimant testified that

before going to each physical therapy visit he left work approximately one hour early to go

home, shower, and drive to the physical therapy facility in Rogers.  Claimant’s testimony

regarding when he left work is supported by the records indicating that on most days

claimant left work at 2:30, which was two hours before his normal quitting time of 4:30.

Based upon this evidence, I find that claimant was partially incapacitated from working for

an average of two hours per physical therapy visit.

The medical records indicate that claimant attended physical therapy some 40 times

between October 13, 2011 and August 7, 2012.  Multiplying those 40 visits times a two-

hour average results in a total of 80 hours, or two normal 40-hour work weeks.  Claimant’s

total disability rate equals $519.00.  66 2/3's percent of that rate results in a temporary

partial disability rate of $346.00.  Based upon the amount of time missed by claimant

attending physical therapy, I therefore find that he is entitled to temporary partial disability

benefits for two weeks at the rate of $346.00 per week for a total of $692.00.  

Respondent has controverted claimant’s entitlement to temporary partial disability

benefits in an amount equal to $692.00.

The final issue for consideration is claimant’s contention that he is entitled to

benefits pursuant to A.C.A. §11-9-505(a)(1).  That subsection states as follows:

Any employer who without reasonable cause refuses
to return an employee who is injured in the course of
employment to work, where suitable employment is
available within the employee’s physical and mental
limitations, upon order of the Workers’ Compensation
Commission, and in addition to other benefits, shall be
liable to pay to the employee the difference between
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benefits received and the average weekly wages lost
during the period of the refusal, for a period not exceed-
ing one (1) year.

In order to be entitled to benefits pursuant to this statute, the claimant must prove

by a preponderance of the evidence (1) that he sustained a compensable injury, (2) that

suitable employment which is within his physical and mental limitations is available with the

employer, (3) that the employer has refused to return him to work, and (4) that the

employer’s refusal to return him to work is without reasonable cause.  Roark v. Pocohantas

Nursing & Rehab, 95 Ark. App. 176, 235 S.W. 3d 527 (2006).  

Here, there is no question that claimant suffered a compensable injury.  However,

I first find that claimant has failed to prove that there was suitable employment available

within his physical limitations.  At the hearing claimant was specifically asked whether he

knew of any positions at the plant that he could have been hired to perform.

Q. What I was asking, at the actual plant where they
had the layoffs, do you know of any positions that are
open at this point that you could be hired into?

A. I don’t know about that.  I’ve not gone back there.
I haven’t gone back.  Now, if they give me a job, I’ll go
back.

As previously discussed, the respondent moved its asphalt plant from Springdale

to Shell Knob, Missouri.  In addition, due to a lack of business in shingles recycling,

respondent at first cut the hours of claimant and Brandon Brown and subsequently had to

lay them off.  To the extent the shingle recycling plant continued to operate, Blevins and

Patterson testified that the job  was performed by a salaried employee who could perform

the job as needed.  That employee was also capable of performing multiple jobs such as

running a paver and running an asphalt plant.  As a result, the job performed by claimant

and by Brown no longer existed due to a lack of business.  Significantly, claimant did not

testify as to any other job with respondent that he would have been capable of performing
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within his physical limitations.  Indeed, it should be noted that according to claimant’s

testimony the job he was performing when he was laid off by the respondent was not even

within his restrictions.

In addition, even if the other elements were satisfied, I would still find under the

evidence presented that claimant failed to prove that the respondent’s refusal to allow him

to continue working was without reasonable cause.  As previously discussed, Blevins

testified that in order for respondent to break even on the shingle recycling, they needed

between 12 and 14 loads a day.  At the time of claimant’s and Brown’s layoff, they were

receiving only 8 to 10 loads a day.  Thus, there was simply not enough business to

continue their employment.  Accordingly, I do not find that the failure to allow claimant to

continue working was without reasonable cause. 

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary partial disability benefits in an amount equal to $692.00.

Respondent has controverted claimant’s entitlement to these benefits.  Claimant has failed

to prove by a preponderance of the evidence that he is entitled to benefits pursuant to

A.C.A. §11-9-505(a)(1).

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $404.00.
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All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


