
1The hearing on this claim was originally scheduled for December 6, 2012. 
However, the hearing was cancelled at Claimant’s request because of a family medical
emergency.  The file was returned to the Commission’s general files.  On March 14,
2013, Respondents moved for dismissal of the claim.  In response, Claimant again
asked for a hearing.

BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G100032

JANICE ROSS, EMPLOYEE CLAIMANT

HERITAGE LIVING CENTER, INC.,
SELF-INSURED EMPLOYER RESPONDENT

CANNON COCHRAN MANAGEMENT, 
THIRD PARTY ADMINISTRATOR RESPONDENT

OPINION FILED SEPTEMBER 16, 2013

Hearing before Administrative Law Judge O. Milton Fine II on June 19, 2013 in Conway,
Faulkner County, Arkansas.

Claimant pro se.

Respondents represented by Mr. Jason Ryburn, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 19, 2013, the above-captioned claim was heard in Conway, Arkansas.  A

prehearing conference took place on October 1, 2012.1  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.
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Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With an

amendment of the second stipulation to set forth the correct date, they are the following,

which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on December 16, 2010, when

Claimant sustained a compensable injury to her lower back.

3. Claimant received a one-time change of physician to Dr. Harold Chakales.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They read as follows:

1. Whether Claimant sustained compensable injuries to her neck, arms, legs

and right hip.

2. Whether Claimant is entitled to reimbursement for treatment she has already

received.

3. Whether Claimant is entitled to additional treatment by Dr. Lander Smith.

4. Whether Claimant is entitled to an impairment rating plus permanent partial

disability benefits pursuant thereto.

5. Whether Claimant’s treatment with Dr. Lander Smith was authorized.

All other issues have been reserved.
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Contentions

The respective contentions of the parties read as follows:

Claimant:

1. Claimant contends that she sustained compensable injuries and is entitled

to benefits pursuant thereto.

Respondents:

1. Respondents contend this claim has been accepted and all benefits have

been paid.

2. Claimant is not entitled to any additional benefits, and additional treatment

is not reasonable or necessary or related.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she

sustained compensable injuries to her neck, arms, legs or right hip.



Ross - Claim No. G100032 4

4. Claimant has not proven by a preponderance of the evidence that she is

entitled to any treatment of her alleged injuries to her neck, arms, legs or

right hip.

5. Because there is not an executed Form AR-N in evidence, it has not been

shown that Claimant was furnished with a copy of the change-of-physician

rules per Ark. Code Ann. § 11-9-514(c)(1)-(2) (Repl. 2012).  Therefore, the

issue concerning whether the treatment by Dr. Lander Smith was authorized

is moot.

6. Claimant has not proven by a preponderance of the evidence that any of the

treatment of her back by Dr. Smith was reasonable and necessary.

7. Claimant has not proven by a preponderance of the evidence that she is

entitled to any additional treatment of her back by Dr. Smith.

8. Claimant has not proven by a preponderance of the evidence that she is

entitled to an impairment rating and permanent partial disability benefits

pursuant thereto.

CASE IN CHIEF

Summary of Evidence

The hearing witnesses were Claimant Shenika Bryant, a co-worker.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consists of Claimant’s Exhibit 1, a compilation of her medical records,

consisting of 26 numbered pages; and Respondents’ Exhibit 1, another compilation of her

medical records, consisting of seven numbered pages.
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ADJUDICATION

A. Compensability

Introduction.  As the parties have stipulated, Claimant sustained a compensable

injury to her lower back on December 16, 2012.  However, she has alleged in this

proceeding that she also suffered compensable injuries to her neck, arms, legs and right

hip.  Respondents, in turn, deny that she suffered compensable injuries to these body

parts.

Standards.  In order to prove the occurrence of an injury caused by a specific

incident or incidents identifiable by time and place of occurrence, a claimant must show

that:  (1) an injury occurred that arose out of and in the course of his or her employment;

(2) the injury caused internal or external harm to the body that required medical services

or resulted in disability or death; (3) the injury is established by medical evidence supported

by objective findings, which are those findings which cannot come under the voluntary

control of the patient; and (4) the injury was caused by a specific incident and is identifiable

by time and place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.W.2d 876 (1997).  If a claimant fails to establish by a preponderance of the evidence

any of the above elements, compensation must be denied.  Id.  This standard means the

evidence having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326

S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the
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Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who is 57 years old, a high school graduate, and a certified

nursing assistant, testified that she went to work at Respondent Heritage Living Center

(“Heritage”), a nursing home, in 2008.  Prior to the incident at issue, she was hurt on two

occasions at the facility.  In the first instance, in January 2009, she tripped over the

telephone cord in a patient’s room and fell backwards, striking the wall twice and then

landing on her face.  She stated that as a result, she suffered injuries her upper head,

back, arms and legs.  Her testimony was that she was assigned a five percent (5%)

impairment rating to her back as a result.  Respondents paid that rating, and that her

workers’ compensation claim related to it has been “settled.”  Asked to explain why she

reached that conclusion, she responded:  “Well, they quit paying me so I figured it was just

settled.”  The claim has not been addressed via joint petition, however.  Claimant also

described a later incident in which she “popped” her neck as the result of pulling a heavy

client into the facility’s van.

Because she was still unable to perform her CNA duties and “work the floor” after

the telephone cord incident, Heritage assigned her to the “Butterfly Group,” a gathering of

elderly patients with such mental issues as Alzheimer’s disease.  They were confined to

one room, and her job was to stay with them and watch them.  According to Claimant,

despite the fact that she had previously been given an impairment rating, she was still
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2The client is identified by name in the transcript, but will be assigned a
pseudonym here in order to guard his privacy.

performing this light duty assignment at the time she suffered the injuries at issue on

December 16, 2010.

Asked to explain what occurred on that date, she related:

Okay.  I had stayed–I was working 3:00-to-11:00 shift.  And I had the
Butterfly Group all in one section, one area, which is like a little living room
area in front of the nurses’ station.  We were all sitting there.  And I had one
client, [J],2 who decided to just get up and start walking, and he couldn’t walk
by himself–he could walk by hisself [sic], but you had–I–he–you know what
I’m saying, hands-on with him.  And he got up and started walking around in
a circle, so I got up and held onto his hand and walked him around and
walked around one time.  He didn’t want to sit down.  We walked around
another time.  And he went into a seizure mode.  And they had not–okay, I
never knew he was seizurematic [sic] and the nursing home claimed they
didn’t, either.  But he went into a seizure mode and he started shaking.  And
I held to his arm like that (indicating).  He started shaking it and he just
went–when he went back like that (indicating), he threw me back flat on my
back on that concrete floor.

Claimant testified that her hip struck the floor as well; and she maintained that she

hurt not only her lower back and right hip, but her neck, arms and legs.  The pain was

greater than it was after the telephone cord incident.  She stated that “it’s affected my

whole body, my arms and–you know, I’m still having tingling sensations and swelling and

stuff going on.”  In tying this to the previous incidents at Heritage, she added:  “It was just

like a reoccurrence [sic] of the fact that, you know, I had already been beat up on that

January, then come December, you know what I’m saying?  It was like a–just a turmoil of

incidents.”

After the fall at issue, Respondents sent her to the emergency room, and she

reported having problems with her neck, arms, legs and right hip.  Respondents also had
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Claimant treat with Dr. David Naylor.  In turn, Naylor referred her to Dr. William

Blankenship.  Thereafter, she saw Dr. Earl Peeples, who released her to full duty.  She

obtained a one-time change of physician to Dr. Harold Chakales.  Since that time, she has

been going to Dr. Lander Smith, her personal physician.  However, Respondents did not

send her to Smith, and have not paid for any of the treatment he has provided her.

Claimant’s testimony was that Dr. Smith has been treating all of the injuries she asserts

resulted from the December 16, 2010 incident.  Notwithstanding this, she is still suffering

from these injuries.  She described her current problems as follows:

The numbness and feeling, the swelling of my hands, aching, the lower part
of my back, like I said my buttocks down my legs.  If I stand for, you know,
so many minutes or whatever, it affects me.  It’s like–I don’t know; it’s like the
lower part of my body, it’s like I’m lifting a weight, but I’m not lifting a weight;
do you know what I’m saying?  It hurts.  My lower extremities hurt real bad.
My arms, my hands, you know, my neck, it’s like I can’t help from grimacing,
like that’s why I’m still going to the doctor.

At first, she related that these problems were not pre-existing:  “I’ve always been in good

shape . . . I’ve always been healthy.  But it’s just like the same nudging little detail to my

body ever since that incident happened.”  Later, however, she clarified that she has been

experiencing back problems since the telephone cord incident, but after the fall on

December 16, 2010, her back pain became more severe and went from intermittent to

constant.  Claimant described her back pain at the hearing as being 9/10.

Heritage terminated Claimant.  Thereafter, she worked for the Area Agency on

Aging.  In that capacity, she went to different places and saw patients, visiting with them

and making their lunch.  Since then, she has gone to work for Odyssey Hospice, where she

again is working as a CNA.  However, she no longer has to push carts or lift residents.
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Shenika Bryant testified that until December 17, 2010–the day after the incident in

question–she was employed at Heritage as a driver and as a CNA.  She worked on

occasion in the Butterfly Room, and stated that the job there was not merely to watch

patients with dementia; one had to make sure they stayed seated, even if they became

belligerent.  Bryant testified that she witnessed Claimant’s fall at issue:

I don’t remember if–if [the patient] was having a seizure or if he was what,
because I was down in the break room, which is on 300 hall, when I heard
al the commotion.  When I came out, I see him going down and she was
coming with him at that point . . . he was falling, like backwards . . . [a]nd
she’s standing beside him, trying to hold him up.  And as he’s falling down,
she goes down with him.

She related that Claimant struck the ground hard, with her arm still under the patient.

Thereafter, Claimant complained of back and hip pain.

Bryant also witnessed the telephone cord incident.  Her testimony was that on that

occasion, Claimant’s back struck the floor and her head hit the corner of a dresser.

Thereafter, she complained of head, neck, back and left hip pain.  But Bryant was unsure

if her condition following this incident improved before the one on December 16, 2010 took

place.

Medical Records.  The records of Claimant contained in her Exhibit 1 and

Respondents’ Exhibit 1 reflect the following:

Claimant presented to Dr. Naylor on December 17, 2010 with back pain, most

prominently in the lumbar spine, and radiating to the thighs.  She related that the previous

evening at work, she “was walking a resident last night and fell when resident had seizure

. . . .”  Tenderness was noted in the lumbar area.  She was assessed as having neck and

lower back pain.  She returned to Naylor on December 23, 2010, and stated that her back
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pain included radicular left leg pain.  The tenderness was again noted.  The doctor wrote

that she could return to work with the restrictions of no lifting more than ten pounds, no

standing more than 30 minutes every three hours, and no bending.

Claimant first went to Dr. Peeples on January 5, 2011.  His report reads:

SUBJECTIVE:
Ms. Ross is a 54 year old black female from Plumerville, Arkansas with a
height of 5'5", 210 lbs who was evaluated for multiple complaints on January
5th.  Her dictation will be combined, although there are two separate WC
chart numbers.

Ms. Ross gives a history of three injuries.  The first was evaluated and
treated by Dr. Blankenship in 2010.  She fell in a patient’s room backwards
against a wall.  Her left leg has bothered her since that time.  Her entire legs
hurt.  She has stinging laterally in the leg, muscle spasms and other
difficulties.

Injury #2 is while on light duty occurring on October 26, 2010.  She was
pulling a wheelchair patient into a van and felt a pop behind her cervical
region on the right.  This went down the spine, but not to either upper
extremity.  This has improved.

Injury #3 was December 16, 2010 while walking a patient.  He experienced
a seizure and she fell back onto the floor.  Radiographs obtained in the ER
of the lumbosacral region showed no fracture.

She indicated that Dr. Naylor has given her steroids.  She has had two
Prednisone prescriptions this year.

She now complains of constant leg, lower back and hip pain, which on the
scale from 1 to 10, with 1 representing a barely perceptible pain and 10 the
most severe pain any human has ever experienced, that is an absolute
maximum for the human race for all of history, is rated as a constant 9-10.
She rates this as a 9-10 on interview.  She does not display pain behavior
consistent with severe pain.  She states that she has less severe symptoms
in the neck.

PAIN DIAGRAM:
The pain diagram was reviewed which showed a widespread non-anatomic
distribution over most of the body with the exception of the right upper
extremity and right lower extremity.
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Dr. Blankenship’s previous evaluation was reviewed.

An FCE was performed on April 29, 2010 indicating that the patient gave an
unreliable effort.  This reflects either psychologic difficulties or deliberate
manipulation of the test.

OBJECTIVE:
Examination was carried out.  As mentioned previously she does not have
pain behavior to correspond with a level 9 pain rating.

Examination of the upper extremities revealed some mild tenderness in the
cervical spine.  There was good cervical range of motion.  Thoracolumbar
range of motion was examined and she was able to bring her fingertips to the
proximal tibia.  She had about 25% of anticipated extension.  She had intact
reflexes in the biceps, brachialis, triceps, patella and Achilles tendon.  She
had normal heel and toe gait.  She did not display evidence of muscle
wasting or neurological deficit.

ASSESSMENT:
This lady’s level of pain and history do not correspond to severe injury.  She
has had three injuries, all of which involve slip and falls or other soft tissue
type injury mechanisms.  It is my recommendation that she have a bone
scan performed and MMPI testing.  I think there is a good probability that
somatoform disorder or conversion disorder will be identified.

I talked with Bobbie Smith of CCMSI who approved both tests.  I will explain
the nature of the tests to Ms. Ross and explain that we need to find an
explanation for her severe pain in the absence of obvious injury.  Both tests
will be performed and I will see her afterwards.  At the present time she may
continue in her light duties as previously performed.

On May 25, 2011, Claimant returned to Peeples and related that she is having symptoms

in her back, buttocks and left arm.  She rated her pain as 9/10, but he noted that “[t]here

is minimal pain behavior.”  The doctor added that “[s]he hobbles around with an unusual

gait” and that despite her upper extremity symptoms, “she perform[ed] the four coin pick-up

test flawlessly and could identify the dime.”

In a note dated August 15, 2011, Dr. Chakales wrote:

Ms. Janice Ross was initially injured on December 10 [sic], 2010, when she
was thrown sideways by a patient, injuring her low back and neck.  She saw
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Dr. Naylor in Conway on December 17, 2010, who treated her
conservatively.  She was diagnosed with generalized neck and low back
pain.  Ms. Ross was kept off work through December 23, 2010, and released
to return to work the following Monday.

Ms. Ross was then seen again on January 13, 2011.  She subsequently had
a bone scan done which was normal.  Ms. Ross was seen on February 17,
2011, at which time she was much improved in her back with regard to range
of motion.  She had been working.  However, she continued to complain of
pain in her back and sacroiliac joint on the left side.  X-rays showed mild
degenerative disc disease. She was diagnosed as having a back strain.  Ms.
Ross was released to continue her current activities without restrictions.

In a letter dated October 5, 2011, Dr. Peeples wrote:

Ms. Ross was evaluated in 2011 and was last seen in this office on June 16,
2011 at which time it was my opinion that she had symptoms explained by
her positive MMPI test which demonstrated somatoform disorder.  I had
examined her on several occasions and was unable to identify a neurological
deficit to correspond to compression of cervical or lumbar nerve roots.

In my opinion Ms. Ross does not have an identifiable physical cause of her
symptoms but has a psychological explanation for them.  She was at MMI
when last seen and I had no restrictions.  I stated in my June 16th note, “She
may resume whatever employment she desires for a woman of her age and
build.  I have no specific restrictions to apply.”  I did not identify an
abnormality on which to base a permanent impairment of function.

He stated that these opinions were within a reasonable degree of medical certainty.

On May 27, 2011, Claimant went to Dr. Smith and presented with lower back pain

that she stated began with the fall at issue.  She was noted to have diffuse tenderness in

the lumbar spine.  He prescribed Flexeril and Naprosyn.  On November 2, 2011, Smith

wrote that Claimant was having lower back and left arm pain that radiates into both legs.

He added that she “[d]id not go to PT as directed.”  When she returned on July 13, 2012,

she stated that she was having pain in the lumbar spine and the right S1 joint and “[w]as

having this pain before the MVA in February.”  The pain was radiating into the right buttock.

The exam notes show “[t]ender lumbar spine and muscles to right of lumbar spine.  Tender
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over right S-1 joint.  SLR causes pain in right lumbar area.  Neuro WNL.”  Smith prescribed

Soma and Mobic and ordered a lumbar MRI.  On September 7, 2012, Claimant presented

with neck and arm pain and told Dr. Smith that because of cost, she never got an MRI that

had been ordered.  She complained to Smith on September 21, 2012 of back pain that

“feels like muscle spasms,” but his notes do not reflect a finding of spasms.  He ordered

a cervical MRI.  The last documented visit with Smith took place on November 2, 2012.

But none of these records reflect an objective finding of any injury.

Discussion.  Again, Claimant has argued that in addition to the lower back injury that

Respondents have agreed was compensable, she also suffered injuries to her neck, arms,

legs and right hip.  But the medical records in evidence, as shown above, are devoid of an

objective findings of such injuries.  Thus, regardless of whether the other elements of

compensability can be established, this portion of her claim must fail at the outset.

B. Medical Treatment

Claimant’s testimony was that she has paid for most of the treatment of her alleged

injuries that Dr. Smith has rendered.  Her group health insurance through her current

employer covered her most recent visit to him, along with her latest prescription

medications.  She has argued that the Commission should not only direct Respondents to

reimburse her for this, but that it should find that they are liable for any additional treatment

she may undergo by Smith.  Respondents deny that they should be responsible for any of

this.  I must find that in light of the finding on compensability supra, Claimant has not

proven by a preponderance of the evidence her entitlement to any treatment of her neck,

arms, legs or right hip.
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Respondents have asserted that Claimant’s treatment with Dr. Smith was

unauthorized and that for that reason alone, they are not liable for it.  Arkansas Code

Annotated § 11-9-514(b) (Repl. 2012) provides that treatment by a physician other than

the claimant’s authorized treating physician, except for emergency treatment, shall be at

the claimant’s expense.  However, this provision is inapplicable if the authorized treating

physician refers the claimant to another doctor for examination or treatment.  See Am.

Greetings Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).  The determination of

whether treatment was the result of a referral as opposed to a change of physician is a

question of fact for the Commission.  Dept. of Parks & Tourism v. Helms, 60 Ark. App. 110,

959 S.W.2d 749 (1998).  The change-of-physician rules do not apply absent proof that the

claimant received a copy of the change-of-physician rules from the respondent either in

person or by certified registered mail.  Ark. Code Ann. § 11-9-514(c)(1)-(2) (Repl. 2012).

See also Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  In

addition, if a preponderance of the evidence establishes that the claimant’s authorized

treating physicians refuse to see her again, and the respondents refuse to provide a new

physician, then the change-of-physician rules do not apply after the claimant has been

denied additional authorized medical treatment.  See Sanyo Mfg. Corp. v. Farrell, 16 Ark.

App. 59, 696 S.W.2d 779 (1985); Lybrand v. Saline Nursing Ctr., 2002 AWCC 194, Claim

No. E908946 (Full Commission Opinion filed October 23, 2002).

But I note that there is not an executed Form AR-N in evidence.  For that reason,

it has not been shown that Claimant was furnished with a copy of the change-of-physician

rules per § 11-9-514(c)(1)-(2).  Therefore, the issue of whether the treatment by Dr. Smith

was authorized is moot.
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As for the balance of this matter–whether Claimant’s back treatment with Smith was

reasonable and necessary, and whether additional treatment of her back by him should be

awarded–Ark. Code Ann. § 11-9-508(a) (Repl. 2012) provides that an employer shall

provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

Claimant’s x-rays showed only mild degenerative findings, and her bone scan was

normal–as documented by both Drs. Peeples and Chakales.  Dr. Peeples wrote that

Claimant had a positive MMPI test, demonstrating somatoform disorder.  He added that

despite multiple examinations, he had been “unable to identify a neurological deficit to

correspond to compression of cervical or lumbar nerve roots.”  His records note that her

complaints of pain were not borne out by his examinations nor his observations of her

behavior.  The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  I credit Peeples on this matter, and
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note that neither Smith nor any other provider whose records are in evidence have offered

opinions to the contrary.  More to the point, none of them have tied her symptoms to the

December 16, 2010 incident.

Certainly, as the Arkansas Court of Appeals has held, a claimant may be entitled

to additional treatment even after the healing period has ended, if said treatment is geared

toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230,

184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  Such services can include those for the purpose of diagnosing the nature and

extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.  But I find that Claimant has

not met her burden of showing her entitlement to additional treatment of her back because

she cannot show that such is causally related to her work-related fall of December 16,

2010.  In reaching this result, I not only credit Peeples’ findings on, inter alia, somatoform

disorder and Claimant’s behavior not correlating with someone with back pain of 9/10, but

I note that Claimant admitted that she had pre-existing back pain that she attributed to

other incidents at Heritage–which, again, are not before me.  For me to connect her need

for treatment by Smith to her work-related incident in December 2010 would require that

I engage in speculation and conjecture.  But I am unable to do this.  See Dena

Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  In sum, she has

not proven her entitlement to any treatment of her back by Dr. Smith at the expense of

Respondents.
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C. Impairment Rating

During Claimant’s testimony, the following exchange took place:

Q. All right.  Now, you have asked me for an impairment rating; you
understand that?

A. Yes.

Q. Okay.  What body parts are you wanting me to look at to see whether
you’re entitled to an impairment rating?

A. From my neck down to my boots.

Q. All these injuries?

A. Yes.

Q. Your neck, your arms, your legs–

A. I have–

Q. Go ahead.  Go ahead, please.

A. The reason why I say that is, I have trouble at night when I sleep.  My
arms and hands are so–It’s like a numbness, aching sensation, and
then I have to sleep with a pillow under my buttocks–

Q. Okay.

A. –because of that hip area right in there (indicating).

Q. All right.  Now, are you–has any doctor–and I’m not talking about the
injury you had in 2009.  I’m talking about this 2010.  Has any doctor,
be it Dr. Nolan, Dr. Blankenship, Dr. Peeples or Dr. Smith, have any
of them assigned any impairment rating on any of these injuries that
you’re claiming?

A. No.

In Jones v. Wal-Mart Stores, Inc., 100 Ark. App. 17, 262 S.W.3d 630 (2007), the

Arkansas Court of Appeals held that the Commission has the authority to assess its own

impairment rating in the absence of a physician-assigned impairment rating.  See also
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Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994) and Polk County

v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2012), the Commission adopted the AMERICAN MEDICAL ASSOCIATION,

GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th ed. 1993) (hereinafter “AMA

Guides”) as an impairment rating guide.  See AWCC R. 099.34.  A determination of the

existence or extent of physical impairment must be supported by objective and measurable

physical or mental findings.  Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2012).  “Objective

findings” are “those findings which cannot come under the voluntary control of the patient.”

Id. § 11-9-102(16)(A)(i).  Permanent benefits are to be awarded only following a

determination that the compensable injury is the major cause of the disability or

impairment.  Id. § 11-9-102(4)(F)(ii)(a).  “Major cause” is defined as “more than fifty percent

(50%) of the cause,” and a finding of major cause must be established by a preponderance

of the evidence.  Id. § 11-9-102(14).  Any medical opinion must be stated within a

reasonable degree of medical certainty.  Id. § 11-9-102(16)(B).

As addressed above, Claimant has not proven that she sustained compensable

injuries to her neck, arms, legs or right hip.  Consequently, her request for permanent

partial disability benefits in connection with these alleged injuries must be denied at the

outset.  With regard to her compensable lower back injury, Drs. Chakales and Peeples

took note that Claimant’s bone scan was normal and that her x-rays showed mild

degenerative disc disease only.  These are the only objective findings of the back in the
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medical records before me.  From this, I am unable to find that Claimant has sustained any

permanent impairment to her lower back; furthermore, even if such were present, I would

be unable to find that its major cause is the December 16, 2010 work-related incident.

Thus, she has not proven by a preponderance of the evidence that she is entitled to an

impairment rating and permanent partial disability benefits pursuant thereto.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for initial benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


