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STATEMENT OF THE CASE

On October 2, 2013, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on August 12, 2013.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The second stipulation was amended at the hearing.  This resulted in the following four

stipulations, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on or about

November 29, 2010, when Claimant sustained a compensable injury to her

lower back.

3. On October 19, 2011, Claimant was assigned an impairment rating of five

percent (5%) to the body as a whole.  Respondents accepted and paid this

rating.

4. Respondents have controverted Claimant’s entitlement to all further benefits.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is entitled to additional treatment in the form of pain

management.

All other issues have been reserved.

Contentions

With the addition of a contention by Respondents at the hearing, the respective

contentions of the parties now read:

Claimant:

1. Claimant contends that due to her compensable injuries that she is entitled

to additional medical treatment in the form of pain management.
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Respondents:

1. Respondents contend that Claimant is not entitled to any additional medical

treatment as it is not reasonable, necessary or related to her work injury but

instead is related to a pre-existing degenerative condition.

2. Respondents further contend that they accepted Claimant’s sacroiliitis and

that any other conditions she may have, particularly stenosis, pre-existed her

work-related injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of Claimant and to observe her demeanor, I hereby

make the following findings of fact and conclusions of law in accordance with Ark. Code

Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional; Claimant’s

motion to recuse is hereby denied.

4. Claimant has not proven by a preponderance of the evidence that she is

entitled to additional treatment of her lower back in the form of pain

management.
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1 Per Commission policy, this exhibit and Claimant’s Exhibit 4, separately bound,
have been retained in the Commission’s files.

CASE IN CHIEF

Summary of Evidence

The hearing witnesses were Claimant and her ex-husband, Charles Rehrig.

Claimant also testified via deposition.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1,1 her September 16,

2013 motion to recuse, brief in support thereof, and attached documentation, consisting

of 394 pages; Claimant’s Exhibit 2, correspondence pertaining to her constitutional issue,

consisting of one index page and six numbered pages thereafter; Claimant’s Exhibit 3, a

compilation of her medical records, consisting of one index page and 15 numbered pages

thereafter; Claimant’s Exhibit 4, the transcript of her deposition taken June 18, 2013,

consisting of 83 numbered pages; Respondents’ Exhibit 1, their September 26, 2013

response to the Motion to Recuse, consisting of four numbered pages; and Respondents’

Exhibit 2, another compilation of Claimant’s medical records, consisting of three index

pages and 43 numbered pages thereafter.

ADJUDICATION

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed on September 16, 2013 a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments.  Therein, she argued, inter alia, that the provisions of the Arkansas
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Workers’ Compensation Act (the “Act”) that provide for the establishment of administrative

law judges are unconstitutional.  Respondents have argued that this motion is frivolous.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

progeny.  Claimant has not sought to distinguish Long or to argue that it should be

modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion is denied.

Respondents have also asked that Claimant be assessed costs for filing a frivolous

motion.  Arkansas Code Annotated § 11-9-717 (Repl. 2012) reads in pertinent part:

11-9-717. Attorney's signature.

(a)(1)(A) Every claim, request for benefits, request for additional
benefits, controversion of benefits, request for a hearing, pleading, motion,
and other paper of a party represented by an attorney shall be signed by at
least one (1) attorney of record in his or her individual name, whose address
shall be stated.

. . .

(2) The signature of an attorney or party constitutes a certificate by
him or her that:

(A) He or she has read the claim, request for benefits, request for
additional benefits, controversion of benefits, request for a hearing, pleading,
motion, or other paper;

(B) To the best of his or her knowledge, information, and belief formed
after reasonable inquiry, it is well grounded in fact and is warranted by
existing law or a good faith argument for the extension, modification, or
reversal of existing law; and

(C) It is not interposed for any improper purpose, such as to harass
or to cause unnecessary delay or needless increase in the cost of litigation.

. . .
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(4) If a claim, request for benefits, request for additional benefits,
controversion of benefits, request for a hearing, pleading, motion, or other
paper is signed in violation of this rule, the Workers' Compensation
Commission, including administrative law judges, upon motion or upon their
own initiative, shall impose upon the person who signed it, a represented
party, or both, an appropriate sanction, which may include an order to pay
to the other party or parties the amount of reasonable expenses incurred
because of the filing of a claim, request for benefits, request for additional
benefits, controversion of benefits, request for a hearing, pleading, motion,
or other paper, including a reasonable attorney's fee.

(Emphasis added)

In a decision in a claim involving the same counsels as those at bar, and an identical

motion to recuse, the Full Commission wrote:

The Full Commission also affirms the administrative law judge's finding that
the Workers' Compensation Act is constitutional.  The Arkansas Court of
Appeals has repeatedly rejected counsel's arguments that the Arkansas
Workers' Compensation Act is unconstitutional.  See Sykes v. King Ready
Mix, Inc., 2011 Ark. App. 271, ___ S.W.3d ___ (2011); Rippe v. Delbert
Hooten Logging, 100 Ark. App. 227, 266 S.W.3d 217 (2007); Murphy v.
Forsgren, 99 Ark. App. 223, 258 S.W.3d 794 (2007); Long v. Wal-Mart
Stores, Inc., 98 Ark. App. 70, 250 S.W.3d 263 (2007).  The respondents
contend that they should be awarded their costs in expense of responding
to counsel's repeated arguments regarding constitutionality of the Act, but
the respondents do not cite any authority allowing the Commission to assess
costs in this regard.  However, the Full Commission in the future will
consider a properly-raised motion for costs and/or sanctions if counsel
for the claimant continues to attach excessively voluminous and
irrelevant exhibits in support of discredited constitutional arguments.

Olsen v. Ash Flat Nursing & Rehab., 2012 AWCC 16, Claim No. F908485 (Full

Commission Opinion filed February 15, 2012)(emphasis added).  However, in a

subsequent decision again involving the same issue and counsels, the Full Commission

elected not to impose sanctions.  See Strother v. LaCroix Optical, Inc., 2013 AWCC 18,

Claim No. F406963 (Full Commission Opinion filed February 12, 2013), aff’d, 2013 Ark.
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App. 719, ___ S.W.3d ___ (McKinney, Comm’r, concurring).  In the case at hand, I do not

find that sanctions are warranted here.

B. Whether Claimant is entitled to additional treatment in the form of pain
management.

Introduction.  As the parties have stipulated, Claimant sustained a compensable

injury to her lower back on November 29, 2010 while working for Respondent Care Manor

of Baxter County Judge (“Care Manor”).  In the instant action, she is seeking additional

treatment in the form of pain management.  Respondents, in turn, deny that she is entitled

to additional treatment because it is tied to a pre-existing condition–particularly

stenosis–and not the sacroiliitis that resulted from the work-related incident.

Standards.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2012) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What constitutes reasonable and necessary medical
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treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant, who is 50 years old, has a graduate equivalency degree.  She

became employed by Respondent Care Manor, a nursing home, on March 3, 2010 as a

certified nursing assistant (“CNA”)–a designation she has held since 1988 or 1989.  Asked

what happened there on November 29, 2010, she related:

I went down and walked down the hall that I was assigned to, to make sure
all the residents w[ere] okay, none fell, if they wanted something to drink, or
something to eat, and I walked into the one resident’s room and saw her
laying on the mat, because she had a low bed.  I went to get my partner and
she told, I said she’s laying on this mat, will you come and help me?  She
told me to go down . . . [and] pick her up and put her back on the mat, so I
went down there and done it.  When I picked her up off the mat, a sharp pain
went down my back . . . [the pain] stayed the same for a little while because
I went, I had her standing up to get her put on the mat, she was going down,
her legs gave out, and I put her on my hip like we were taught to do, and put
her down on the bed . . . When I put her down and stood up, it got worse.
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Care Manor sent Claimant to the emergency room.  Thereafter, she went to Dr. Richard

Burnett and underwent an MRI.  She treated with him for approximately one year, and

underwent four weeks of physical therapy and shots in her hip.  He gave her a Medrol dose

pak for her pain.  Burnett returned her to work without any restrictions.  Claimant next saw

Dr. Tarik Sidani.  He also treated her with epidural spinal blocks and muscle relaxers and

recommended that she undergo a functional capacity evaluation, which took place.  She

also went to Dr. Chris Reeves, who gave her a ten-pound lifting restriction and

administered an injection.  For about six weeks, she continued to work modified duty,

which consisted of such things as pushing wheelchairs and feeding residents.  Claimant

has undergone a total of four injections and six rounds of physical therapy, along with use

of a TENS unit.

However, she has not worked since January 14, 2012.  Claimant has since been

approved for Social Security disability.  But she admitted that after leaving Care Manor, she

applied for unemployment benefits and interviewed for jobs as a worker at McDonald’s, as

a salad-maker at a resort restaurant, and as a home health worker.

Asked to describe her current condition, Claimant responded:

It has really, I can’t do my housework, I have problems taking a shower or
bath by myself, I need help.  I have [a] hard time sleeping at night because
I can’t get comfortable with the pain, I can’t sit too long a time because that
pain’s going up and down my back.  I have, I’m holding fluids, my leg is
swollen, it’s making it hard to me to do anything really.  I do stuff, but not that
much.
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Because of her back symptoms, she is generally only productive for two hours a day, for

15-20 minutes at a time.  She only has around four “good” days each month.  On such a

day,

I get up, make breakfast, clean my house, go out and walk around the circle
because I’ve got to get exercise this way, and then I go back in and help my
daughter-in-law make supper and sit and help the kids, my grandkids, with
homework, and sit and watch TV.

On such a day, she is productive for around six hours and has a pain level of 4/10 to 5/10.

She initially testified that she has no in-between days; they are “good” or “bad” in nature.

But asked on cross-examination what type of day she was having, her response was “[k]ind

of in-between.”  She then agreed that she has days that are neither “good” nor “bad.”  On

“bad” days, her pain is 10/10 or higher.  Claimant is never pain-free.  To address her pain,

she is only taking Aleve at present.  But she is taking the medication at the prescription

dosage of around 1,600 mg per day.

Her testimony was that once she no longer had any prescription medication, her

pain became much more severe and she mainly stayed home.  But when asked when that

occurred, she was unable to supply any definitive dates.  Asked to supply the year, she

stated that it was 2011, and added that it was in the summer of that year.  But when it was

pointed out that she was still working during this period, she admitted that she was unsure

of the year.  The following exchange took place:

Q. Did your condition get worse after you stopped working in January of
2013?

A. No.  It was starting to get worse when I was working and I just kept
working, but it got a lot worse after I quit working.
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Q. So it got worse after January of ‘13?

A. Yes.

Q. And it’s gotten worse up to today?

A. Yes, sir.

Q. After you stopped working?

A. Yes, sir.

Q. So it was better when you were working?

A. Kind of, yes, it was a lot easier to deal with because I had medicine
and stuff like that and I wasn’t working as hard when they put me on
restriction when I was doing wheelchairs and stuff.  I mean, I still had
pain, but it just got worse because I was trying to do my housework
and all that and keep myself going.

Q. So let me ask my question again.  Your pain was better off when you
were working?

A. As long as I had medicine to take.

Q. Okay.

A. Deal with it.

Q. You told me and the records will bear that out, your deposition’s been
introduced,  you didn’t get any pain medication after Dr. Burnett.

A. Right.
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. . .

Q. Burnett’s the only one who prescribed medication according to your
testimony in your deposition, correct?

A. To my best knowledge, yes.

Q. And we read through that, right?  You remember that?  You told me
that Sidani, Moffitt, and Reece [sic] did not prescribe medication and
that all you took were Aleves.  Is that right?

A. Yes, sir.

Q. That’s all you’re taking now, is that right?

A. Yes, sir.

However, she stated that after reviewing her medical records following the deposition, she

recalled that Dr. Sidani was prescribing her Flexeril and Naproxen.

Claimant’s physical therapist, Renee Barnes, has recommended that she undergo

pain management.  That is what Claimant is seeking in this action.  Respondents are not

paying for pain management.  She initially testified that she was prescribed pain

medications by Drs. Burnett, Sidani and Reeves; but she later admitted that she testified

in her deposition that Sidani and Reeves did not do so.  Burnett was the last doctor to

prescribe her pain medication.  Respondents have ceased covering her care since late

2012–when she saw Dr. Reeves in December of that year.  Their stated reason for doing

so was that her problem was a pre-existing one.  But she denied having any problems with

her back prior to the compensable injury.
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Claimant underwent an independent medical evaluation by Dr. Gary Moffitt.  He

gave her two injections and assigned her a five percent (5%) permanent partial impairment

rating, which Respondents accepted and paid.

During her testimony, the following exchange took place:

Q. Okay.  Now, no one has recommended to you any other kinds of
treatment that hadn’t already been tried, is that right?

A. That’s right.

Q. And, in fact, you were the one that asked the physical therapist about
pain management, is that right?

A. In the conversation we had, yes, sir.

Q. Okay.

A. Because they were trying to say other things that I could probably try.

. . .

Q. Now, have you ever been to pain management–

A. No.

Q. –other than those types of things that we just went through?

A. No, sir.

Q. Okay.  So you don’t know what they may do or may not do.  Is that
fair?
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A. That’s fair.

Q. You just inquired of the physical therapist about it?

A. Yes, sir.

Q. That was despite the fact that Burnett, Reece [sic], Sidani and Moffitt
didn’t refer you for pain management, correct?

A. That’s correct.

She agreed that the idea of pain management originated with her.  Claimant admitted that

during her last visit with Dr. Reeves, he did not recommend any further treatment or refer

her to another provider.  She does not use a cane, walker, or wheelchair.  While her

testimony was that “I wear my belt on real bad days so I can, what do you call it, control

where my pelvic bones are,” she did not wear the device to the hearing.

According to Claimant, she was married to Charles Rehrig (“Rehrig”) for about 25

years, and that he did not work while they were married.

Called by Claimant, Charles Rehrig testified that he was married to her for 21 to 22

years.  They are divorced now, but still see each other two to three times a week.  Asked

to describe what he has observed since her work-related injury, he stated:  “Well, I’d go

over and see her and she’d be cleaning her house or apartment and she’d have to sit down

and take numerous breaks in order to do it because she couldn’t stand that long.”  He

believes that her pain ranges “[f]rom high moderate to severe.”  At times, because of the

pain, she has trouble getting dressed and getting out of bed and bathtub.
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He disagreed with Claimant’s testimony that he did not work during their marriage,

stating that he worked at a boat factory and managed a ranch.  Asked if Claimant was

aware that he was working, Rehrig responded:  “Well, she lived on the ranch with me; I’d

hope so, I mean.”  He has no formal medical training.

Medical Records.  Claimant’s records, contained in her Exhibit 3 and Respondents’

Exhibit 2, reflect the following:

When Claimant first presented to Dr. Burnett on November 29, 2010 with lower back

pain, he prescribed her Flexeril and a Medrol Dose Pak and gave her a ten-pound lifting

restriction.  On December 6, 2010, he ordered an MRI and physical therapy for her.  The

MRI on December 27, 2010 showed mild bulging at L5-S1 without marked central canal

or neuroforaminal stenosis; but it did show mild left neuroforaminal stenosis that did not

impinge on the nerve root.  Burnett on January 24, 2011 noted that Claimant was now

complaining of “severe” lower back pain extending into the left hip and right leg.  The

doctor ordered a CT scan of the right hip.  The CT on January 27, 2011 showed only

degenerative changes.  The lifting restriction was continued.

On March 30, 2011, Claimant went to Dr. Sidani.  He noted that the MRI showed no

herniation and the CT showed only degenerative changes.  Sidani assessed Claimant as

having right sacroiliitis and recommended Naprosyn, continued physical therapy and a

corticosteroid injection in the sacroiliac joint.  He continued the ten-pound lifting restriction,

but modified it on May 4, 2011 to a 20-pound limit on lifting, pushing and pulling.  On June

13, 2011, Claimant told Dr. Sidani that she was doing much better and rated her pain as

3/10.  She reported that her sacroiliac joint was much better.  He wrote:
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2Pursuant to Ark. Code Ann. § 11-9-522(g) (Repl. 2012), the Commission has
instead adopted the AMERICAN MEDICAL ASSOCIATION, GUIDES TO THE EVALUATION OF

PERMANENT IMPAIRMENT (4th ed. 1993) (hereinafter “AMA Guides”) as its impairment
rating guide.  See AWCC R. 099.34.

[S]acroiliitis right.  This has resolved.  I’ve recommended full duty at work.
I feel this minimal amount of back pain is due to muscle strain and
weakness.  Her MRI of her lumbar spine at her prior office visit was
essentially normal other than the benign hemangioma.  We’ll anticipate
releasing her from care in 4 weeks when she comes back for her follow up
visit.

One month later, on July 13, 2011, Claimant saw Sidani again.  She told him that she was

“95% better,” and working at full duty without difficulty and with “very occasional discomfort

in her back.”  The doctor wrote:

[S]acroiliitis right hip.  I feel she’s reached maximum medical improvement
as of today.  I see no impairments to ROM or strength.  She has no sensory
impairments.  I do not feel she needs any further treatment other than home
stretching.  She may continue her full job duty.  This gives her no permanent
restrictions at work, no permanent impairments according to the AMA
Guidelines for the Evaluation of Permanent Impairment Fifth Edition.2  We’ll
see her back as needed.

However, the record for August 17, 2011 reads:

Eugenia follows up with continued right hip pain.  She states she was doing
good at her last office visit which was one month ago.  She states the
nursing home has been short-handed and she’s increased her workload and
now has increased right low back and hip pain similar to what she had
before.  She denies any new injuries, feels it’s related to her original work
injury dated November 29, 2010.  She denies numbness or tingling distally
or any other complaints.

Dr. Sidani evaluated her and found:

[S]acroiliitis right.  This appears to be inflammation related to her previous
injury.  I’ve recommended a corticosteroid injection, oral anti-inflammatories,
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a physical therapy program and to follow up with me in one month.  We’ll
have her on no lifting over 20#.”

Claimant on September 19, 2011 wrote that the injection helped “very temporarily.”  The

doctor wrote:

[R]ight sacroiliitis.  I have no other treatments for this patient.  She’s
exhausted all our conservative measures here.  I will keep her on a 20 #
lifting restriction, encouraged and agree with your assessment that she
probably shouldn’t be working overtime as this can aggravate her.  To
answer your questions to your letter you have sent to us her current
diagnosis is still sacroiliitis.  Underlying conditions that may be affecting her
recovery, her obesity may be an issue as this can put extra stress on the low
back and S-I joints.  Full duty–she probably could return to full duty at this
time but may aggravate her pain.  I do not think this would cause any
permanent damage to the S-I joint.  [W]e’ll keep her on a 20# lifting
restriction.  She may benefit from a second opinion from a spine surgeon,
but I do not feel they would have any additional treatment recommendations.
I’ve recommended at this time a second opinion from a spine surgeon, and
she’ll follow up with me as needed.

Dr. Moffitt performed an independent medical evaluation of Claimant on October 19,

2011.  His report reads in pertinent part:

I do think that this is sacroiliitis.  It appears that it has become chronic.  I
suspect that it does stem from her initial injury.  I think she is at the point of
maximum medical improvement.  I think appropriate treatment has been
done so far.

Utilizing the AMA Guides to the Evaluation of Permanent Impairment, Fourth
Edition, she is thought to have a diagnostic related estimate lumbosacral
Category II.  This is equivalent to a minor impairment.  In this category the
patient can demonstrate “Clinical history and examination findings
compatible with a specific injury or illness.  Findings may include significant
intermittent or continuous muscle guarding that has been observed and
documented by a physician, non uniform loss of range of motion, or non
verifiable radicular complaints.  There is [sic] no objective signs of
radiculopathy and no loss of structural integrity.”  With this category the
patient is assigned a 5% whole person impairment rating.
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In regards to work restrictions, I would recommend permanent work
restrictions for Ms. Rehrig so that she does not lift, push or pull with more
than 20 pounds of force and she should limit her bending and twisting at her
waist in relation to work and activities of daily living.  She also will need to go
from sitting, standing to walking on an as needed basis.

Hopefully these comments will be helpful as you are considering her
situation.  The only other treatment option that I feel could be considered at
this time would be possible sacroiliac injections under fluoroscopy, however,
I am doubtful that these would provide any greater relief than she has
received from her previous injections in that she has received good relief
from both injections that she has had in the past which leads me to believe
that they were anatomically correct in their placement.

On December 1, 2011, Claimant underwent an FCE in which she gave a reliable

effort and demonstrated the ability to work in the Medium category.  Dr. Moffitt reviewed

the report and wrote the following on January 10, 2012:

Ms. Rehrig has completed a functional capacity evaluation at Lee Physical
Therapy.  I have reviewed the report.  She was found to not be able to do the
full duties of a nurse assistant.  It was found that she was able to do static
standing up to one-third of a day and dynamic standing on an occasional
basis which was also up to one-third of a day.  She was able to walk on an
occasional basis as well and sit on an occasional basis.  She was not able
to lift 50 pounds.  She was able to carry occasionally up to 50 pounds and
push occasionally up to 40 pounds and pull occasionally up to 40 pounds.
In regards to agility, she was not able to stoop without difficulty.

At this time what I would recommend is that she not lift, push or pull with
more than 25 pounds of force on a regular basis.  She should go from sitting,
standing to walking on an as needed basis.  She should limit bending and
twisting at the waist.

In her last visit to Dr. Sidani, Claimant stated that her lower back pain was “sharper

than it was before,” and denied suffering any new injuries.  He wrote:

Sacroiliitis, right.  I have exhausted all of my treatment options.  She has
already been through a functional capacity exam just like my prior dictation
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stated from September 19, 2011.  The only other thing she may benefit
from for pain relief is evaluation by a spine surgeon for a possible
evaluation of her lumbar spine or possible treatment for SI joint.  I have
recommended she see Dr. Reeves who was in our clinic here.

(Emphasis added)

Although Claimant, per her testimony, saw Dr. Reeves on more than one occasion,

the only visit reflected in the records before me was the one that took place on April 10,

2012.  After examining her and reviewing her MRI, he assessed her as having:

1. Degenerative disk disease, L5-S1

2. Right SI joint arthrosis

3. Lumbar facet arthropathy

He scheduled a right sacroiliac joint injection and added that “[w]e will see her back after

that injection and discuss further treatment options at that time.”

Claimant underwent physical therapy on multiple occasions at Baxter Regional

Medical Center.  On September 14, 2012, she rated her pain as 6/10 at arrival and 7/10

on departure.  Claimant on September 17, 2012 told the therapist, Renee Rodgers, “that

she has an appointment with Dr. Reeves on Wednesday, September 19th to discuss a

referral to a pain specialist.”

Therapist Renee Barnes on September 28, 2012 wrote that Claimant presented with

pain of 7/10.  Barnes added:

Patient has a prescription for a TENS unit, which I am waiting for approval
from Workers’ Compensation to cover it.  I have also recommended patient
seek a consult for pain management, and have forwarded a letter to her
Work Comp attorney in order to initiate that process.



Rehrig - Claim No. G200451 20

3References in the records indicate that Renee Barnes and Renee Rodgers are
the same person.

An undated letter to Claimant’s counsel from Barnes reads:

I am writing to share some information regarding my above named client at
her request.  First of all, I am attaching a prescription to obtain a TENS unit
for Ms. Rehrig to assist in her pain control, and it has been signed by Dr.
Chris Reeves.  I will be forwarding this to the Workers’ Compensation
caseworker as well, and hopefully, we will receive authorization to dispense
this to the client.

I have also discussed at some length with Ms. Rehrig why she has not been
sent to a pain control specialist at this point.  I am quite familiar, as are most
of our other staff, with Ms. Rehrig, as she has been seen multiple times and
multiple admissions to address the same issue.  Physical therapy in the past
has failed to be the end-all answer to managing the client’s pain.  I feel at
this point the patient should have a referral to a physician who specializes in
pain management.  I hope that you will work toward getting this
accomplished for Ms. Rehrig.

A note from physical therapist Renee Rodgers3 dated October 9, 2012 reads:

Patient rates her pain level today at 7/10, and she states that the pain i[s]
centered in her left buttock and there is “shooting” down both legs.  Patient
reports that her sleeping has not improved; she was up at 5:30 this morning
because of pain.  I have written a letter to her Workers’ Compensation
attorney, Rick Spencer, suggesting that pain management is the next most
logical step in this patient’s progression, given that she has failed physical
therapy SIX TIMES over six separate admissions for the same issues.  I
have also obtained a prescription for a TENS unit from Dr. Reeves, which I
have been instructed to fax to her WC caseworker for approval, and that unit
will be provided by a different supplier than BRMC.  At today’s visit, she
completes her aquatic therapy as at previous visits; resistance was increased
today to 3.0 throughout the course of her treatment.  I am discharging this
patient from skilled PT at this time, and I DO NOT recommend that her WC
caseworker send her back for any further therapy, as it has not been
effective at resolving this patient’s pain.

(Emphasis in original)
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Discussion.  The evidence before me reflects that Claimant suffered a compensable

injury to her lower back in the form of sacroiliitis.  This was the diagnosis of both Drs.

Sidani and Moffitt, and I credit this.  The Commission is authorized to accept or reject a

medical opinion and is authorized to determine its medical soundness and probative value.

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  As of July 11,

2011, she was “95 percent better”–her words–and working at full duty with only “very

occasional” back discomfort.  But by the time of her August 17, 2011 return visit to Sidani,

her pain had worsened.  It was his opinion that this was “inflammation related to her

previous injury.”  Again, I credit this.  He treated her with steroid injections and oral anti-

inflammatories, but her relief was short-lived.  Dr. Sidani stated that he had no other

treatments to offer Claimant.  Notably, he did not recommend pain management.  Instead,

he wrote that she might benefit from a second opinion from a spine surgeon.  In the

interim, on October 19, 2011, Dr. Moffitt found her to be at maximum medical

improvement.  I credit this and find that she reached the end of her healing period on this

date.

As the Arkansas Court of Appeals has held, a claimant may be entitled to additional

treatment even after the healing period has ended, if said treatment is geared toward

management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).  Such services can include those for the purpose of diagnosing the nature and

extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further
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deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.  A claimant is not required

to furnish objective medical evidence of her continued need for medical treatment.

Castleberry v. Elite Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000).

But none of Claimant’s doctors has recommended that she undergo pain

management.  Sidani addressed this matter on March 7, 2012, stating:  “The only other

thing she may benefit from for pain relief is evaluation by a spine surgeon for a possible

evaluation of her lumbar spine or possible treatment for SI joint.”  He thought that Claimant

should see Reeves, and she did so.  But he has not recommended pain management,

either.  Per the record before me, Dr. Reeves administered a right sacroiliac injection in

April 2012.  Claimant testified that she continued to see Dr. Reeves until December 2012,

and as of their last visit, he had not recommended any other treatments.  Her physical

therapy record September 17, 2012 reflects that she told the therapist that she was

returning to Dr. Reeves on September 19, 2012  “to discuss a referral to a pain specialist.”

The record of this visit is not before me; but again, by Claimant’s admission, Reeves has

not recommended pain management.  As Claimant testified and the records before me

reflect, none of Claimant’s other physicians have made such a recommendation, either.

The only such recommendation in evidence is from the therapist, Barnes (or Rodgers).  But

as Claimant conceded in her testimony, a pain management referral was her idea and not

the therapist’s.  According to the therapy records, Reeves prescribed a TENS unit for

Claimant.  In her testimony, she stated that this had been provided to her.
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In light of the foregoing, I cannot find that Claimant has met her burden of showing

that pain management is reasonable and necessary with regard to her compensable lower

back injury of November 29, 2010.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


