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Respondent No. 3, represented by Ms. Christy King, Attorney at Law, Little Rock,
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STATEMENT OF THE CASE

On September 4, 2013, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on July 8, 2013.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The second stipulation was amended at the hearing, and an additional one was

reached there.  This resulted in the following four stipulations, which I accept:

1. The December 3, 2007 opinion by Administrative Law Judge O. Milton Fine

II is binding on this proceeding under the Law of the Case Doctrine.

2. Claimant’s average weekly wage entitles him to compensation rates of

$288.00/$216.00.

3. Claimant reached maximum medical improvement and the end of his healing

period on May 9, 2005.

4. Claimant suffered a compensable injury to his lower back.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

After the addition of a two issues at the hearing, the following were litigated:

1. Whether Claimant is permanently and totally disabled or, in the alternative,

entitled to wage loss disability benefits.

2. Whether Second Injury Fund liability exists under this claim.

3. Whether Claimant is entitled to a controverted attorney’s fee.

4. Whether Respondents No. 1 are entitled to an offset or a credit.

Contentions

As amended, the respective contentions of the parties read:
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Claimant:

1. Claimant contends that he has been rendered permanently and totally

disabled as a result of his work related injury and is entitled to related

benefits.

2. The claimant contends that if he is not found to be permanent and totally

disabled that he is entitled to an award of wage loss.

3. Claimant went through work hardening, which made his condition worse, and

he is unable to return to work.  Consequently, Johnson v. McKee Foods, 98

Ark. App. 360, 255 S.W.3d 478 (2007) is inapposite; Claimant is not barred

from receiving wage loss disability benefits under Ark. Code Ann. § 11-9-

505(b)(3) (Repl. 2012).

Respondents No. 1:

1. Respondents No. 1 contend that the claimant is not entitled to any wage loss

or permanent and total disability benefits.

2. Respondents offered job placement and vocational rehabilitation, which was

refused by the claimant.  This is a bar to wage loss benefits under Ark. Code

Ann. § 11-9-505(b)(3) (Repl. 2012).  See Johnson v. McKee Foods, 98 Ark.

App. 360, 255 S.W.3d 478 (2007).

3. On medical, Respondents No. 1 have provided all reasonable and necessary

medical benefits in this matter.

4. Alternatively, Respondents No. 1 contends that if the claimant is entitled to

wage loss or permanent total disability that said benefits are the

responsibility of the Second Injury Fund.
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Respondent No. 2:

1. The Second Injury Fund contends that the claimant’s pre-existing conditions

were not causing disability at the time of the injury and does not meet the

requirements of Midstate Construction to result in Second Injury Fund

liability.

Respondent No. 3:

1. Pursuant to Ark. Code Ann. § 11-9-525(b)(1) (Repl. 2012), Second Injury

Fund liability must be determined prior to consideration of the Death and

Permanent Total Disability Trust Fund liability.  If the Second Injury Fund is

found to not have liability and the claimant is found to be permanently and

totally disabled, the Trust Fund stands ready to commence weekly benefits

in compliance with § 11-9-502.  Therefore, the Trust Fund has not

controverted the claimant’s entitlement to benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the hearing witnesses and to observe their

demeanor, I hereby make the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. § 11-9-704 (Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant has proven by a preponderance of the evidence that he is

permanently and totally disabled.

4. Assuming for the sake of argument that Ark. Code Ann. § 11-9-505(b)(3)

(Repl. 2012) applies here in the face of the above finding, Respondents No.

1 have not proven by a preponderance of the evidence that Claimant is

foreclosed under this provision from receiving permanent benefits over and

above his impairment rating due to his refusal to cooperate with job

placement assistance because such refusal has not been shown to have

been without reasonable cause.

5. The evidence does not preponderate that Second Injury Fund liability exists

under this claim.

6. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee under Ark. Code Ann. § 11-9-715 (Repl.

2012) on the wage loss disability benefits awarded to him herein.

7. Respondents No. 1 have proven by a preponderance of the evidence that

they are entitled to an offset or credit against the group long-term disability

benefits Claimant received from Respondent Eaton, pursuant to Ark. Code

Ann. § 11-9-411 (Repl. 2012).

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and Heather Taylor, an expert witness

under Ark. Code Ann. § 11-9-705(d) (Repl. 2012) in the area of vocational rehabilitation.
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In addition, Claimant testified via deposition, and I have benefit of his testimony in the

previous hearing on the claim.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, a letter from

Claimant’s counsel to the Commission dated April 21, 2013, along with a spreadsheet and

related documentation concerning the calculation of Claimant’s average weekly wage,

consisting of seven numbered pages; Claimant’s Exhibit 1, a compilation of his medical

records, consisting of one index page and nine numbered pages thereafter; Respondents

No. 1 Exhibit 1, documents related to Heather Taylor’s dealings with Claimant, consisting

of one index page and 23 numbered pages thereafter; and Joint Exhibit 1, the transcript

of the deposition of Claimant taken July 31, 2007, consisting of 50 numbered pages (per

Commission policy, this exhibit, separately bound, has been retained in the Commission’s

file).

In addition, the transcript of the September 5, 2007 hearing on this claim has been

incorporated herein by reference.

A. Procedural History

An assessment of the issues at bar first requires a recounting of the procedural

history of this claim.  On September 5, 2007, the first hearing was held on this claim.  My

December 3, 2007 opinion reflects that the following evidence was adduced in that hearing:

Testimony

Coy D. Reece.  Claimant testified that he worked for Respondent
Eaton for 25 years.  His job was “insulation take up,” which he described as
taking up on a reel rubber that has been milled out to a really thin sheet.  He
described the July 23, 2004 injury that caused his compensable injury as
follows:  “Well, I was proceeding to put a roll into a skid.  And I hung my toe
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in a pipe.  And when I started to turn back to the right, I, it, the end of my foot
didn’t come with me.  And I fell backward.”  He was subsequently found to
have a herniated disc.  He first went to the emergency room.  From there, Dr.
George Lawrence treated him for awhile before referring him to Dr. Ron
Williams, who performed surgery on September 10, 2004.

Claimant denied that he had the same types of medical problems
before his July 23, 2004 injury that he is having now.  He stated that he had
perfect attendance while working at Respondent Eaton–his back never kept
him from working.  Prior to his compensable injury, he enjoyed fishing as well
as raccoon, turkey and deer hunting.  Claimant testified that he did not have
a serious problem with headaches or with his low back prior to this injury.  He
added that while he did have some problem with impotency prior to the
injury, it was due to a prostate problem that treatment took care of at least
a year before the injury.

Since the injury, Claimant has needed and taken certain medications
on a regular basis.  They are Ultracet for pain, Naproxen for inflammation,
Lunesta for sleeping difficulties, and Hydrocodone as well.  His physician is
trying to alternate pain medications to prevent him from becoming addicted.
While Claimant stated that he would like to have whatever medications that
Dr. Lawrence has prescribed, he said that he stopped taking Cymbalta
because while it helped him at first, it got to the point where he could not take
it.

While his spouse, Wanda, was listed as a witness, Claimant testified
that she was not present at the hearing because she had recent cataract
surgery.

Claimant testified that Dr. Williams referred him back to Dr. Lawrence
in May 2005 prior to assigning him an impairment rating.  At the time that Dr.
Williams told him that he could do nothing more for him and was referring
him, Tracy Lawson was present.  It was not until 2006 that Respondents
refused to pay for his medications.

With regard to his coon hunting activity, Claimant stated that due to
his condition, he only drives a pickup truck and lets someone else do the
work.  But he still averages going 15 to 30 times per year.  He has not
climbed into a deer stand since the accident.  In his most recent successful
hunt, he simply sat on the tailgate of a pickup.  He cannot go hunting as
often as he used to.  His hunting activities have been seriously curtailed.  As
for his statement in his medical records that he was “finally getting over the
hump,” at the time he thought he was going to go back to work.  But
Respondent Eaton refused to place him on light duty.  Also, a functional
capacity evaluation he underwent increased his physical problems.
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Claimant stated that he has also seen Dr. Robert Kerr, who was in the
same clinic as Dr. Lawrence and had Claimant’s chart.

When questioned by Respondents, Claimant stated that after his
injury, he suffered from low back and right leg pain.  Dr. Williams treated him
for these problems.  His left leg problems did not begin until some time in
2005.  At the time of his July 31, 2007 deposition, his left leg was the worse
of the two and caused the majority of the trouble.  His medication alleviates
some of the pain.  He did not recall telling Dr. Robert Kerr, his family doctor,
in November 2003 that he was having bilateral leg pain.  But he testified that
he is now having pain in both legs and both hips.

He stated that if Drs. Kerr or Lawrence prescribed something, he
generally had the prescription filled.  Prior to his injury, he knew that he had
arthritis in his hands and knees, but not his back.  He also had stiffness in
the morning and had difficulty bending and stooping.  But Claimant stated
that he did not remember Dr. Kerr telling him in November 2003 that he had
arthritis in his spine.  When he went to the emergency room following his
injury, he was told that he had spurs in his back.  On August 12, 2004, in his
patient history form for Dr. Williams he stated that he had degenerative
arthritis, which included his back.  He also noted that he had impotency
problems.  Dr. Williams did not prescribe anything to treat the impotency.
When Claimant went to Dr. Lawrence on September 2, 2004, he told him
that he was having knee pain, which was due to the arthritis.  However, the
doctor did not put him on inflammatories right away because of the
scheduled surgery.  Once Claimant started to take them, they helped the
arthritis.

Claimant testified that his surgery with Dr. Williams helped him; he
became generally free of leg pain and only had a little soreness in his back.
Two months after the surgery, Dr. Williams told Claimant that his leg muscle
that had been bothering him was returning to normal.  No one went over the
results of his November 2004 functional capacity evaluation with him.
Notwithstanding the wording of the FCE, Claimant denied that he was
walking two to three miles a day at the time of the evaluation.

On January 28, 2005, he was injured while running his coon dogs and
sought treatment with Dr. Lawrence.  At the time, he was on Ultracet and
Darvocet.  He was sent for physical therapy, which increased his range of
motion and helped alleviate his sleep disturbance problem.  Claimant
remembered stating that “I think I am finally getting over the hump,” but did
not recall when he made the statement.  He also could not recall why in April
2005 he told Dr. Lawrence that he was only on Levaquin.  He remembered
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possibly stating that sometimes his back was fine, which to him meant that
sometimes he was tolerating the pain and sometimes not.

Claimant testified that Dr. Williams told him that he had done all he
could do for him and was referring him back to Dr. Lawrence.  He stated that
he did not try to return to Dr. Williams after the release.  He was never told
that he could not return to Dr. Williams.  At that point, he gave Claimant
Darvocet and Ultracet, with refills, to take when needed.  By the time the
refills had run out, Claimant had been referred to Dr. Lawrence.  He knew
that the referral was in writing.  Claimant was sure he was on more than
Ultracet when seen by Dr. Lawrence on June 3, 2005, although the record
mentions only that drug.

Claimant stated that he while he did not discuss his impotency or
headache problems with Dr. Lawrence very often, he did discuss the
impotency issue [with] him and got a Viagra prescription, which did not
successfully treat it.

Because his wife does not drive, Claimant has to do all of the driving
for them.  He has driven to Dallas in one day since the accident.  He
operates a riding lawn mower.  In the most reason deer season, he killed a
deer.  Claimant is on long-term disability through Respondent Eaton as well
as on Social Security disability.  He pays for his health insurance, which is
provided through Eaton.

Respondents did not call any witnesses.

Records

Claimant’s Exhibit 1 and Respondents No. 1 Exhibit 1.  The medical
records of Claimant that were introduced at the September 5, 2007 hearing
and are part of Claimant’s Exhibit 1 and Respondents No. 1 Exhibit 1 reflect
the following:

On October 22, 2000, following a history of prostatitis and bladder
neck obstruction, urgency, frequency and dysuria, which led to a
transurethral resection, Claimant was given a trial of Viagra by Dr. Russell
Webb due to impotency symptoms.

Dr. Robert Kerr on November 19, 2003, saw Claimant.  He presented
with left hip and back pain along with bilateral leg pain.  His upper back was
stiffer than his lower back.  Dr. Kerr assessed Claimant as probably having
degenerative disease of the entire spine and having some spinal stenosis.
He prescribed Bextra.
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On July 23, 2004, he presented at the emergency room after falling
at work.  Claimant stated that his right foot became entangled on a pipe at
this work station and he twisted in an attempt to catch himself and fell on his
right side.  He described his feeling as if he had pulled muscles and torn
ligaments from the bottom of his back and running down his right hip and leg.
He was diagnosed as most likely having a ruptured disc in his lumbar region.
X-rays of the lumbosacral region showed severe degenerative changes with
large bony spurs and disc space narrowing, but no compression fractures.
His pelvic x-ray revealed degenerative changes appreciated with bony
spurring and hypertrophic bone, but no definite fracture or dislocation.

Claimant underwent an MRI of his lumbar spine on July 29, 2004.
This showed what the radiologist believed was a herniated disc with free
fragment extending superiorly from the L4-5 level, which filled the right neural
foramina.  The L2-3, L3-4 and L5-S1 levels showed degenerative changes,
and there were large bony spurs present at L1-2 that extended anteriorly.
A handwritten notation on this report reads:  “Needs neurosurgeon ASAP.”

In a history form dated August 12, 2004, Claimant disclosed that he
had arthritis (which Dr. Lawrence found on September 2, 2004 and is
disclosed on his September 10, 2004 surgical admission history), along with
frequent night urination and erection problems.  On that date, Dr. Ronald
Williams wrote Dr. George Lawrence, thanking him “for asking me to see
your patient.”  Dr. Williams stated that the MRI showed a ruptured disc at L4-
5 on the right with superior migration of a free fragment.  He stated that
Claimant had elected to proceed with surgery, which he opined was “not a
bad idea considering the degree of motor weakness he has.”

Claimant underwent a second MRI on his lumbar spine on August 16,
2004.  Dr. William Landrum opined that his showed severe degenerative
changes throughout the lumbar spine, with bulky osteophytes noted a
multiple levels.  No fractures, dislocation, spondylosis or spondylolisthesis
were seen.

On September 10, 2004, Claimant underwent a surgical
microdiscectomy of L4-5 on the right.  His pre- and post-operative diagnosis
was a herniated nucleus pulposis, L4-5, right.  Dr. Williams, who performed
the surgery, wrote Dr. Lawrence about the surgery on September 13, 2004.
At Claimant’s six-week checkup, Dr. Williams found him to be “considerably
better” and wrote Dr. Lawrence to inform him of this.

Because of the strenuous nature of Claimant’s job, Dr. Williams
determined that a work evaluation was in order to see if it was safe to return
Claimant to work.  A functional capacity evaluation was performed on
November 8, 2004.  Claimant was found to have given a reliable effort,
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demonstrating the ability to perform material handling activities at the
MEDIUM level with an occasional lifting ability of up to 55 pounds from floor
to shoulder level.  A work hardening program was recommended, so Dr.
Williams informed Dr. Lawrence that it would be arranged.  A subsequent
FCE, which Dr. Williams informed Dr. Lawrence that he would arranged, was
performed on April 21, 2005 and reflected that while Claimant again gave a
reliable effort, he only demonstrated the ability to work in the LIGHT
category.

A note dated March 10, 2005 regarding Claimant’s physical therapy
notes that he is “making excellent gains with PT.”  Among other things, the
therapist noted that his treatment was augmented with the application of
EMS post treatment to help with inflammation control and the reduction of
pain.  The note reflects that Claimant stated, “I think I am finally getting over
the hump.”  His April 8, 2005 note reflects that he continued to make “good
gains with PT.”  He was at the end of his work-hardening regime.  However,
on April 4, 2005 he presented to the emergency room with increased
complaints of general fatigue due to a medication reaction.  Nonetheless, he
stated that his overall lumbar condition was improved and that “sometimes
my back is fine and there is other times it just hits me real quick and
especially over in that hip.”  The therapist stated that the plan was to release
him from PT at the time.

Dr. Williams on April 26, 2005, wrote Dr. Lawrence that he released
Claimant following the completion of his work hardening and FCE.  He
instructed Claimant to take a copy of the latter FCE to his employer reflecting
his abilities.

In a May 9, 2005 letter to Tracy Lawson of Genex Services, Dr.
Williams wrote that he had assigned Claimant a ten percent (10%)
impairment rating to the body as a whole as a result of the lumbar
laminectomy he performed.

Claimant was seen by Dr. Lawrence on June 3, 2005.  The office note
reads in pertinent part:  “63YO gentleman comes in for f/u.  He’s been
released by his back surgeon saying there’s nothing more he can do for him.
He continues to have chronic pain but it is tolerable.  He’s on Ultracet bid and
this seems to be controlling his pain fairly well.”  Claimant returned to Dr.
Lawrence on September 1, 2005, stating that his pain had gotten worse.  Dr.
Lawrence noted that Dr. Williams released Claimant and had told him there
was nothing more that he could do and that Claimant has scar tissue.  He
prescribed Elavil for pain in addition to the Ultracet.  Returning on October
4, 2005, Claimant was assessed as having chronic back pain.  In addition to
continuing the Ultracet and Elavil, Dr. Lawrence prescribed Lortab.
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Dr. Lawrence referred Claimant for radiology.  An MRI of his lumbar
spine on March 7, 2006 no longer showed a disc herniation at L4-5, no doubt
due to the laminectomy.  But it did reveal severe degenerative changes
throughout the lumbar spine, along with spinal stenosis at L4-5 and
enhancing scar tissue on the left at L3-4.  The MRI also showed prominent
anterior osteophyte disease at multiple levels.

Dr. Lawrence’s August 22, 2006 note reads in pertinent part:

64YO gentleman comes in f/u his back pain.  He’s had
radiculopathy.  He’s had surgery.  A repeat MRI did not show
any more surgical interventional need.  He continues to have
daily pain.  I had a very candid discussion with Coy and the
fact that I think he will probably always have pain and I don’t
know [that] he’s ever going to be able to do heavy lifting again
and physical type work, though I think he can stay functional
and do the things he needs to do around the house, but he’s
always going to have pain.  He’s going to have to protect his
back.  He voiced understanding of that . . . [w]e’ll try him on
Cymbalta which he has not tried . . . and see if we can help
some of his discomfort.  Also I think he has a little bit of
depression creeping in, see if we can treat that.

In his July 25, 2006 note, Dr. Lawrence stated that Claimant had to go
to the emergency room recently due to excruciating pain.  He was unable to
move.  The doctor noted the presence of a lot of osteoarthritis in Claimant’s
back, but added that Claimant was “slowly improving.”  Naproxen was
prescribed in addition to the Hydrocodone and steroid that he was already
taking.  Claimant on September 12, 2006 reported that the Cymbalta helped
him a lot.

Dr. Lawrence wrote the following letter on October 23, 2006:

Mr. Reece has been under my care for some time for his back
pain.  He has had surgery on this.  His current medications
include pain medications, which have been Ultracet and
Hydrocodone.  He is also on Lunesta for sleep and Cymbalta.
He’s also intermittently required and will continue to require
anti-inflammatories such as Naproxen and others.  I believe
the medications I have just mentioned are needed as a direct
result of his injury which occurred on his job and is on a
Worker[s’] Comp claim.

When Claimant returned to Dr. Lawrence on March 1, 2007, he
continued to present with severe back pain, with it radiating into both legs.
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Dr. Lawrence stated that “I do think this is consistent with his initial injury.”
He added that the back pain appeared to be worsening.  For that reason, he
prescribed Darvocet to be taken instead of the Ultracet when severe pain is
present.

On April 20, 2007, Dr. Williams wrote the following:

Mr. Reece is a patient of mine.  It is my opinion within a
reasonable degree of medical certainty that Coy Reece will
continue to need medication for his ongoing pain and I am
referring him back to Dr. George S. Lawrence for the purpose
of continuing to manage his pain medications that I believe
arise out of his injury of July 23, 2004.

In turn, Dr. Lawrence on May 21, 2007 signed a note that read:

It is my opinion based upon a reasonable degree of medical
certainty that the following prescriptions are reasonable and
necessary as a result of his injury to his low back, [the words
“memory problems” are stricken here and the strikeover is
initialed], severe headaches and impotence, said injury
occurring on or about July 23, 2004, during the course of and
arising out of his employment with Eaton Corporation when he
fell over a pallet.  [I note here that the evidence actually
indicates that Claimant was injured when he tripped over a
pipe.]

My December 3, 2007 opinion contains the following findings of fact and conclusions

of law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this
claim.

2. The stipulations set forth [below] are reasonable and are hereby accepted.

A. The employee/employer/carrier relationship existed at all relevant
times, including July 23, 2004.

B. This claim was accepted as compensable and a ten percent (10%)
rating has been paid that was issued by Dr. Ron Williams.

C. Respondents have controverted Claimant’s claim for the medications
that were prescribed by Dr. George Lawrence.
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3. Claimant has proven by a preponderance of the evidence that he is
entitled to payment for the prescription medications Cymbalta,
Ultracet and Hydrocodone on and after April 20, 2007, when Dr.
Ronald Williams referred Claimant to Dr. George Lawrence and Dr.
Lawrence became his authorized treating physician.

4. Claimant has not proven by a preponderance of the evidence that he is
entitled to payment for the prescription medications Cymbalta, Ultracet and
Hydrocodone prior to April 20, 2007.

5. Claimant has not proven by a preponderance of the evidence that he is
entitled to payment for the prescription medications Naproxen and Lunesta.

This decision was not appealed, and is binding on this proceeding under the Law of the

Case Doctrine.  See Thurman v. Clarke Industries, Inc., 45 Ark. App. 87, 872 S.W.2d 418

(1994).

B. Permanent and Total Disability

Introduction.  Claimant, has contended that as a consequence of his compensable

lower back injury, he is permanently and totally disabled.  Respondents No. 1 dispute this.

Standards.  As the parties stipulated, and the record reflects, the accident of July

23, 2004 resulted in a compensable injury to Claimant’s lower back.  This is an

unscheduled injury.  Cf. Ark. Code Ann. § 11-9-521 (Repl. 2012).  The term “permanent

total disability” is defined in the statute as “inability, because of compensable injury or

occupational disease, to earn any meaningful wages in the same or other employment.”

Ark. Code Ann. § 11-9-519(e)(1) (Repl. 2012).

Claimant’s entitlement to wage loss disability benefits is controlled by Ark. Code

Ann. § 11-9-522(b)(1) (Repl. 2012), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
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employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, 375 S.W.3d 690,

“there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-9-522(b)(1),

when a claimant has been assigned an impairment rating to the body as a whole, the

Commission possesses the authority to increase the rating, and it can find a claimant

totally and permanently disabled based upon wage-loss factors.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  The standard “preponderance of the evidence”

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415 (citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206

S.W.2d 442 (1947)).  The wage loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Elec. v. Gaston, 75 Ark. App.

232, 58 S.W.3d 848 (2001).  In considering factors that may impact a claimant’s future

earning capacity, the Commission considers his motivation to return to work, because a

lack of interest or a negative attitude impedes the assessment of his loss of earning

capacity.  Id.  The Commission may use its own superior knowledge of industrial demands,
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limitations, and requirements in conjunction with the evidence to determine wage-loss

disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

Finally, Ark. Code Ann. § 11-9-102(4)(F)(ii) (Repl. 2012) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14) (Supp. 2007).

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

Respondents No. 1 have contended that Claimant is not entitled to wage loss

disability benefits because, inter alia, he refused  job placement and vocational

rehabilitation without reasonable cause.  Arkansas Code Annotated Section 11-9-505(b)(3)

(Repl. 2012) reads:

The employee shall not be required to enter any program of vocational
rehabilitation against his or her consent; however, no employee who waives
rehabilitation or refuses to participate in or cooperate for reasonable cause
with either an offered program of rehabilitation or job placement assistance
shall be entitled to permanent partial disability benefits in excess of the
percentage of permanent physical impairment established by objective
physical findings.

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72
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Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Evidence.  Claimant testified that he is 66 years old; but based on his date of birth,

which he stated was December 3, 1941, he was 71 at the time of the hearing.  He

completed the twelfth grade, but rated the quality of his education as poor.  His height is

five feet, eleven inches and his weight is 208 pounds–down from a high of 260 pounds.

His weight loss has helped with his pain.  He was employed with Respondent Eaton for 25

years.

Asked about his present condition, Claimant testified:

It’s just, I went on Cymbalta.  Without Cymbalta I can’t hardly survive really.
With Cymbalta it helps considerably, but I still have pain.  As far as getting
out and doing stuff, I can ride a lawnmower, I can for 30 minutes, 45 minutes
at a time, that’s it, and I can take care of, do my few little chores, feed my
hound dog, and basically I try to walk some; I can’t go very far until that nerve
starts down the leg and that’s that.  So that’s just about my life.  Go to the
grocery store, stuff like that.

He stated that only when sleeping has he been pain-free since being injured at

work.  His pain averages 4/10 to 5/10; but he added that at times it may be as low as 2/10

to 3/10 or as high as 7/10 to 8/10.  He stopped taking narcotic pain medication because

he feared becoming addicted.  But along with Cymbalta and Flexeril, he stated that he

takes Ultracet–later clarifying that he ceased taking this medication and Vicodin.

Claimant testified that he has other problems as a result of his back injury.  He has

difficulty sleeping, averaging only five to six hours a night and awakening every two to three

hours.  Standing is a problem; he can only do so five to six minutes at a time.  He is able
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to sit for 20 to 30 minutes at a time.  Walking is arduous; he has not been able to go even

1/4 mile.  Claimant has “good” days and “bad” days–with the latter occurring no more than

four or five times a month.

While he suffers from memory problems and both incontinence and constipation,

he is unsure if these conditions are related to his injury and/or medications.  He admitted

that he has a history of prostatitis, bladder neck obstruction, urgency and frequency dated

to 2000–and he has not treated with a urologist since his 2004 injury.  Claimant has no

problem lifting 15-pound bags.  He does not believe that he could perform a job that

requires sitting eight hours a day, five days a week.

Claimant is “pretty sure” that his current condition is due to the work hardening

program Respondents No. 1 had him undergo.  He asserts that his back condition would

not be this severe had Eaton permitted him instead to work at light duty.  Claimant also

related his left leg pain to this.  But this conflicts with his deposition testimony that his left

leg pain began much later, in 2006.  While he sought treatment for back, left hip and

bilateral leg pain in 2003–before the injury at issue–he denied that the symptoms were the

same as they are now.  Asked what part of his job he could have done had Eaton given

him light duty, Claimant responded:

I could do most of all of it except that kind of stuff that I’m trying to explain to
you about heavy lifting or straining or pulling a pallet, you know, sometimes
them pallets weighs quite a bit, put them up on the scale, I had to have
somebody else do that.  But there was people around . . . [w]hen I went there
at that time when that work hardening person begin, like I said, if I couldn’t
lift the 30 pounds, I had people to assist me.

Also, Claimant testified that he felt that, as his FCE reflected, he could handle and

frequently carry up to 10 pounds.
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But regardless of this FCE finding, Claimant stated that he did not believe that he

could even be present at a job for eight hours a day.  He has not worked since he was

injured in 2004, and has been approved to receive Social Security disability benefits.  He

admitted that in his application for benefits, he listed arthritis as one of his disability

conditions.  Prior to his work-related injury, he had arthritis in his hands, knees and back.

While he did not recall relating in his deposition that he had some trouble bending and

stooping before his injury, the transcript reflects that he gave testimony along those lines.

He also did not remember testifying in his deposition that he had pre-existing pain and

stiffness in his back.  His knees are better now than they have been in 15 years.

Regardless of his pre-existing problems, he received a five percent (5%) raise at Eaton

shortly before he left there, while most of his co-workers received only two percent (2%).

He insisted that any problems he had before the incident at issue did not prevent him from

doing his job.  In fact, he had a perfect attendance record at work for a number of years;

this was the reason why his raise was so large.

His job at Eaton, while “fairly easy,” required that he lift up to 75 pounds at times.

Claimant’s testimony was that had he not been injured, he would have continued in his job

there.

Asked about his interactions with Heather Taylor, Claimant could only recall meeting

with her on one occasion.  But he acknowledged that they may have met twice.  She did

not suggest anything about his treatment or vocational abilities that contradicted what he

told her.  Taylor simply listened to him.  He told her of the same conditions that he

described at the hearing.  Claimant related that she supplied him with some job leads.  But

he added:  “I did not go see about them and I couldn’t’ve [sic] done them anyway.”  His
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reason for his perceived inability was “the pain and I just couldn’t’ve [sic] stood it.”  But he

admitted that he was not interested in the jobs regardless of whether they were within his

restrictions.  Taylor never offered to accompany Claimant to an interviews with prospective

employers.

When it was pointed out that the FCE findings with which he agreed are the ones

that Taylor was using to find him another job, and he was asked why he did not try to

obtain employment, Claimant responded:  “Would you consider taking a five, six dollar-an-

hour cut?”  He agreed that when Taylor first met with him in October 2005, he was not

interested in the jobs that she suggested.  Claimant was “sure” that he “may have told

[Taylor] that [he] wasn’t interested in looking for any employment elsewhere other than

Eaton.”  When this occurred, he was aware that there was no light duty available for him

at Eaton.  He denied applying for a job as a greeter at Wal-Mart, stating that he only asked

what the duties of the position were.  Claimant also denied telling Taylor that he felt that

he could perform the duties of a greeter.  He admitted testifying in his deposition that he

planned to work until age 65.  Asked about Taylor’s report that he told her that he planned

to stay retired and not follow up on any new light duty job possibilities she furnished him,

Claimant stated that he could not disagree with this.  Questioned whether he tried to find

any gainful employment after he could no longer work at Eaton, Claimant simply

responded, “No.”

Contradicting his earlier testimony that he simply was not interested in working

anywhere after Eaton, Claimant later gave the following response when asked by his

attorney at the hearing why he did not follow up on any job leads furnished by Taylor:
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Well, Your Honor, I’ll tell you exactly the reason why.  I couldn’t have
performed any of it and I knew I couldn’t no reason me chasing that [sic].
Would I have liked to have went ahead and worked until I got 65 or over, yes,
I would have had more Social Security.  That really hurt me on my Social
Security on them last few years.  Draw less, and yes, I would have liked to
went ahead and worked to 65 or older.

Called by Respondents No. 1, Heather Taylor testified that the third party

administrator for Eaton, Gallagher Bassett, retained her to perform a vocational evaluation

of Claimant.  She was furnished with his medical records and functional capacity

evaluations.  Taylor interviewed Claimant and discovered that he had a high school

diploma–which she stated is often required even for unskilled positions–and a work history

in semi-skilled and unskilled jobs.  In an assessment, he indicated no interest in any type

of work–which she opined was unusual.  Her testimony was that Claimant investigated the

position of Wal-Mart greeter and reported to her that it was something he could do.  But

he related to her that he wanted to retire did not have any future plans concerning seeking

other employment.

Taylor was aware that Claimant had undergone two FCEs–with one reflecting that

he could perform in the Medium classification and the other in the Light classification–and

she ultimately geared his job search toward those positions falling in the latter category.

She agreed that if the greeter position fell in the Medium classification, that would fall

outside his second FCE.  Although Claimant indicated that he was not going back to work,

she prepared a labor market survey and sent it to him.  This identified job leads in the area

that he lived that were in his demonstrated physical capabilities.  She sent those to him via

letter in 2006; but she never heard from him.
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According to Taylor, Gallagher Bassett in 2008 asked that she again meet with

Claimant to gauge his medical condition and his current interest in employment.  He

informed her that he had not checked on any of the job leads that she had supplied him

and that he was not interested in job placement at that time.  Taylor added that he was not

rude when he did this.  She did not follow up with him any further.  Asked why, she

responded:

I didn’t have any recommendations and I actually closed my file.  He had
said that he wasn’t, he didn’t have any plans to look for a job, so that was
kind of the end of my involvement . . . I mean, he just, all I did was the labor
market survey; we didn’t really work one-on-one as far as me trying to help
him find a job, [h]e just simply said that he wasn’t planning on looking for a
job, so that was the end of my service.

Had Claimant requested job placement assistance, Taylor would have provided the

following services:

Well, at that point I would have probably started looking at the labor market
on a weekly or bi-weekly basis to continue to try to find jobs that would have
been open that he could have applied for, you know, if he got a job interview,
would have gone over, you know, basic job interviewing skills with him
considering he probably hadn’t had a job interview in 25 years because he’d
been with the same employer.  In the event that he might have needed a
resume, I would have helped him do that as well, but the primary thing would
have been, you know, weekly or bi-weekly job market research to identify
openings.

Taylor acknowledged that Claimant’s age (65 at the time of their first meeting; 68 at the

second) can prove problematic in job hunting.  But she added that his past steady

employment would weigh in his favor.  In sum, she stated that she did not know if a job

search would have been successful because Claimant refused to participate.

On cross-examination, the following exchange took place:

Q. If the judge believes [Claimant] as to the pain levels he’s described
and the limitations he’s described, do you really think he could work
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eight hours a day, five days a week in any of those jobs you’ve
suggested?

A. As we sit here today the opinion is no and I’m answering that because
I wasn’t, my opinion is different today as it was when I first had the
case eight years ago.

. . .

Q. And, again, persons who have the kind of pain that Coy has frankly
described, clearly it would be an exercise in futility to try to work
anywhere, would it not, if, in fact, the judge believes that he has the
pain levels he described?  Would you agree with that?

A. Yes.  I wouldn’t recommend any vocational efforts as far as finding a
job currently today.

Claimant’s medical records from the previous hearing have been discussed above.

Those records of his treatment since that hearing are contained in his Exhibit 3.  They

reflect that in 2008, he presented to Dr. Lawrence with continued back pain and discomfort.

On February 17, 2012, the doctor wrote:

I have been seeing Mr. Reece for some time for Workers Comp for back pain
that he has.  This gentleman has undergone surgery in the past.  He
continues to have pain in his back, but also radiculopathy, pain particularly
down his right leg.  He has notable signs of weakness in the right leg and
also diminished reflexes.  He has been reevaluated by his surgeon and does
not meet surgical criteria at this point, but certainly continues to have pain.
This gentleman has asked that he not be put on any type of addictive
narcotic medication, which is a position I greatly appreciate, but he continues
to have pain.  I think a medication such as Neurontin or gabapentin, which
is the generic name, would possibly be of great benefit for him because it is
used many times to help treat radicular type pain.  I think this could possibly
give him significant relief without the use of a controlled substance.

Dr. Lawrence on October 18, 2012 wrote in reference to Claimant’s back condition that

“[t]he course has been progressively worsening.”  He continued to treat with Lawrence for

low back pain and radiculopathy, with the most recent visit taking place on June 28, 2013
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Discussion.  At the outset, I must consider whether Claimant has proven that he is

permanently and totally disabled.  See Tucker v. Cooper Standard Automotive, 2010 Ark.

App. 7, 374 S.W.3d 44.  The evidence adduced at both hearings on this claim show the

following:

Claimant is currently 71 years old and has a high school education.  At the time of

his July 23, 2004 injury, he had been employed at Respondent Eaton for 25 years.  On that

date, which is the last day he has worked anywhere, he sustained a compensable injury

in the form of herniated nucleus pulposis at L4-5.  This was treated surgically, and as a

result, Claimant was assigned an impairment rating of ten percent (10%) to the body as a

whole.  He has undergone two FCEs; the 2004 evaluation showed that he could perform

work at the Medium category, while the one in 2005 reflected that he could only work at the

Light level.  His job at Eaton was beyond this level.

His testimony at his most recent hearing was that his pain is constant and averages

4/10 to 5/10; but it ranges from 2/10 or 3/10 to 7/10 or 8/10.  He no longer takes narcotic

pain medication, but relies on Cymbalta.  Claimant’s most recent medical records confirm

that he is still presenting with low back and radicular pain.  He related he suffers from sleep

problems.  According to his estimates, he can only stand for five to six minutes at a time

and sit for 20 to 30 minutes at a time.  He does not believe that he can walk more than 1/4

mile.  Claimant has “good” days and “bad” days–with the bad ones happening no more

than four or five times a month.  Claimant has no problem lifting 15-pound bags.  He does

not believe that he could perform a job that requires sitting eight hours a day, five days a

week.  I credit his testimony on these points.
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Taylor testified that if Claimant’s assessment of his pain and abilities is accurate,

he could not work at a job for eight hours a day, five days a week and that she would not

recommend any efforts to help him find employment.  She stated that her opinion of him

had changed since she last saw him.  I credit this testimony, and note that she did not

attribute this change to his advancing years but instead to, inter alia, his pain–a product of

his work-related injury.  Dr. Lawrence opined in 2012 that Claimant continues to struggle

with pain and, laudably, does not want narcotic pain medication because he fears

addiction.  I credit the above.  The Commission is authorized to accept or reject a medical

opinion and is authorized to determine its medical soundness and probative value.  Poulan

Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  Claimant presented to

me as someone in a significant amount of pain that is only marginally aided by

medications.

I do not find that he is motivated to return to the workforce.  However, in this

instance it does not prevent me from finding that, based on my assessment of the

evidence, that he is unable to do so.  In that respect, I again credit the frank testimony of

Taylor that his pain and limitations would not allow him to work in any of the jobs that she

had been looking into for him.  In conclusion, I find that Claimant has proven by a

preponderance of the evidence that he is permanently and totally disabled.  In so doing,

I find that Claimant’s compensable July 23, 2004 lower back injury is the major cause of

his disability.

Because of the above finding, it is unclear whether § 11-9-505(b)(3) is inapplicable.

Cf. Tucker, supra (question declared moot because claimant not found to be permanently

and totally disabled).  Regardless, I do not find Claimant’s clear refusal to participate in job
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placement assistance was an unreasonable decision.  His testimony, which I credit, was

that his condition would not have permitted him to return to work; and that is the reason

why he did not pursue job placement assistance.  Again, Taylor at the hearing reversed her

earlier assessment and agreed with Claimant on this.  I again credit this.  For this reason,

assuming for the sake of argument that § 11-9-505(b)(3) applies here, Respondents No.

1 have not proven by a preponderance of the evidence that Claimant is foreclosed under

this provision from receiving permanent benefits over and above his impairment rating.

B. Second Injury Fund Liability

The Second Injury Trust Fund is a special fund designed to ensure that an employer

employing a handicapped worker will not, in the event that the worker suffers an injury on

the job, be held liable for a greater disability or impairment than actually occurred while the

worker was in his employment.  Ark. Code Ann. § 11-9-525(a)(1) (Repl. 2012).  However,

the Fund is only liable if three elements are present.  First, the claimant must have suffered

a compensable injury at his present place of employment.  Second, prior to that injury the

claimant must have had a permanent partial disability or impairment.  Third, the disability

or impairment must have combined with the recent compensable injury to produce the

current disability status.  See id. § 11-9-525(b); Mid-State Const. Co. v. Second Injury

Fund, 295 Ark. 1, 746 S.W.2d 539 (1988).

While the first element has been met here, the remaining two have not.  The

credible evidence before me does not establish that Claimant had a permanent partial

disability or impairment before the injury of July 23, 2004.  He had pre-existing arthritis in

his back, along with degenerative changes in his lumbar spine as documented by his MRI.

But I credit his testimony that up until he was hurt, he was not having problems such that
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it interfered with his job.  He had an exceptional attendance record at Eaton, which was

rewarded with bonuses of exceptional size.  Therefore, there was no pre-existing

permanent partial disability or impairment that combined with the work-related injury.  The

evidence does not preponderate that Second Injury Fund liability exists under this claim.

C. Controverted Attorney’s Fee.

As set out above, I have found that Claimant is permanently and totally disabled.

Furthermore, I find that Respondents No. 1 have controverted Claimant’s entitlement to

benefits in connection with this; Respondent No. 3 did not controvert this.  His attorney is

entitled to a controverted attorney’s fee on those benefits pursuant to Ark. Code Ann. § 11-

9-715 (Repl. 2012), at the expense of Respondents No. 1.  See Goodwin v. Phillips

Petroleum Co., 72 Ark. App. 302, 37 S.W.3d 644 (2001).

D. Offset or Credit

Respondents No. 1 have contended that they would be entitled to an offset or credit

to the extent that Claimant received any long-term disability benefits from Respondent

Eaton.  Arkansas Code Annotated Section 11-9-411(a) (Repl. 2012) provides

Any benefits payable to an injured worker under this chapter shall be
reduced in an amount equal to, dollar-for-dollar, the amount of benefits the
injured worker has previously received for the same medical services or
period of disability, whether those benefits were paid under a group health
care service plan of whatever form or nature, a group disability policy, a
group loss of income policy, a group accident, health, or accident and health
policy, a self-insured employee health or welfare benefit plan, or a group
hospital or medical service contract.
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During Claimant’s hearing testimony, the following exchange took place:

Q. Now, your income is Social Security retirement of $1,122.00 from
Social Security and you get a long-term disability check of $50.00 a
month, is that correct?

A. No, sir.

Q. You don’t get that anymore?

A. No, sir.

Q. When did you last get it?

A. I couldn’t tell you that.  It’s been years ago.

Q. Well, can you agree with me at that time of your deposition in 2007
you were still receiving the long-term disability?

A. Probably.

Q. Okay.  Well, how long after that do you think you quit getting the long-
term disability?

A. I couldn’t tell you that, don’t know.

His July 31, 2007 deposition testimony reflects the following:

Q. Are you still collecting long-term disability?

A. Yes.

Q. How much do you get from Eaton on long-term disability?

A. Fifty dollars.

Q. Fifty dollars.  And how much do you get in Social Security?

A. Eleven twenty-two, I believe.

Q. When did you go down to $50 on long-term disability?

A. I may not have understood what you asked.  If that’s the one I’m
thinking about, that’s what they started paying me.



Reece - Claim No. F408431 29

Q. Okay.  Before that were you on short-term disability?

A. Yes.

Q. How long were you on short-term disability?

A. I don’t know.

Q. How much were you getting in short-term disability?

A. I don’t know.

After due consideration of the above, I find that the evidence preponderates that

Claimant received benefits under a group long term disability policy from Eaton. I thus find

that Respondents No. 1 have proven by a preponderance of the evidence that they are

entitled to an offset or credit under § 11-9-411(a) for such benefits.

CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact set forth above.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-

809 (Repl. 2012).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee awarded herein,

one-half of which is to be paid by Claimant and one-half to be paid by Respondents No.

1 in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2012).  See Death & Permanent

Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


