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STATEMENT OF THE CASE

On August 7, 2013, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on May 6, 2013.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the issues and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulation set forth in Commission Exhibit 1.  With two

additional stipulations reached at the hearing, they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. Respondents have controverted this claim in its entirety.
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3. If called to testify, Megan Ragus would corroborate the testimony of Claimant

concerning matters within Megan Ragus’ personal knowledge.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Following the addition of an issue concerning whether and when Claimant provided notice

of her alleged injury, the issues read:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained a compensable injury to her lower back.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether and when Claimant provided notice of her alleged injury.

All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that she sustained a compensable injury while performing

employment services for the respondent employer.

2. The claimant contends that as a result of her injuries that she is entitled to

reasonable and necessary medical treatment.

Respondents:

1. During the time Claimant claims to have injured herself, she was working as

an independent contractor for Professional Property Management and not
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an employee.  Therefore, payment of workers’ compensation benefits would

not be appropriate.

2. Claimant did not suffer a compensable lower back injury on October 8, 2010,

or at any other time while working for Respondents.

3. Claimant did not give notice of an alleged injury occurring on October 8,

2010, until the filing of the Form C on August 15, 2012.

4. Claimant cannot prove that she is or has been totally incapable of working

while remaining in a healing period and her off-work status, if any, is not

causally related to her alleged injury–thereby disqualifying her from receiving

temporary total disability benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional.

4. Claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable injury to her lower back.
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1Per Commission policy, this and Claimant’s Exhibit 5, separately bound, have
been retained in the Commission’s file.

5. Because of the above finding regarding compensability, the remaining

issues–whether Claimant is entitled to reasonable and necessary medical treatment

and whether and when did she provide notice of her alleged injury–are moot and will

not be addressed.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; her husband, Billy Ragus; John Quirk,

a site manager and maintenance main with Respondent Professional Property

Management, Inc. (“PPM”); Kristi Gentry, Vice President of PPM; and Suzie House, an

accountant with PPM.  Again, the parties stipulated at the hearing to the testimony of

Megan Ragus.

In addition to the prehearing order discussed above, exhibits admitted into evidence

in this case were Claimant’s Exhibit 1, her July 22, 2013 motion to recuse, brief in support

thereof, and attached documentation, consisting of 394 pages;1 Claimant’s Exhibit 2,

correspondence pertaining to her constitutional issue, consisting of one index page and

six numbered pages thereafter; Claimant’s Exhibit 3, a compilation of her medical records,

consisting of five index pages and 56 numbered pages thereafter; Claimant’s Exhibit 4,

non-medical records including copies of e-mails and a printout of her wages, consisting of

one index page and five numbered pages thereafter; Claimant’s Exhibit 5, the transcript

of her deposition that was taken November 30, 2012, consisting of 107 numbered pages;

Respondent’s Exhibit 1, their July 31, 2013 response to Claimant’s constitutional challenge
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2Page 31 of this exhibit was removed by Respondents, reducing its size to 75
pages.

plus related correspondence, consisting of 21 pages; Respondents’ Exhibit 2, another

compilation of Claimant’s medical records, consisting of one index page and 14 numbered

pages thereafter; Respondents’ Exhibit 3, non-medical records including job descriptions,

compensation forms, invoices, wage records and Form AR-W, witness statements, Form

1099, Form AR-C, and documents related to Claimant’s application for unemployment

benefits, consisting of two index pages and 75 pages thereafter.2

Adjudication

A. Constitutionality

As stated above, Claimant filed on July 22, 2013 a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous

attachments.  Therein, she argued, inter alia, that the provisions of the Arkansas Workers’

Compensation Act (the “Act”) that provide for the establishment of administrative law

judges are unconstitutional.  Respondents have argued that this motion is without merit.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

progeny.  Claimant has not sought to distinguish Long or to argue that it should be

modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion is denied.

B. Compensability

Introduction.  Claimant has alleged that she sustained a compensable injury to her

lower back by specific incident on October 8, 2010 while working for Respondent PPM.
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Respondents, in turn, have contended that Claimant cannot meet her burden of

establishing compensability.

Standards.  Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2012) defines

“compensable injury”:

An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is “accidental” only
if it is caused by a specific incident and is identifiable by time and place of
occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Id. § 11-9-102(4)(D).  “Objective findings” are those findings that cannot come

under the voluntary control of the patient.  Id. § 11-9-102(16)(A)(i).  The element “arising

out of . . . [the] employment” relates to the causal connection between the claimant’s injury

and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430

(1987).  An injury arises out of a claimant’s employment “when a causal connection

between work conditions and the injury is apparent to the rational mind.”  Id.

If claimant does not meet the definition of “employee” contained in Ark. Code Ann.

§ 11-9-102(9)(A) (Repl. 2012), his alleged injury is not one governed by the provisions of

the Arkansas Workers' Compensation Law.  Whether a claimant was an independent

contractor or an employee at the time he or she was injured is a question of fact.  Moore

v. Long Bell Lumber Co., 228 Ark. 345, 307 S.W.2d 533 (1957); Franklin v. Arkansas Kraft,

Inc., 5 Ark. App. 264, 635 S.W.2d 286 (1982).

In Webb v. Hot Springs Packing Co., 2013 Ark. App. 526, ___ S.W.3d ___, the

Arkansas Court of Appeals set forth the law on this matter:
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There is no fixed formula for determining whether a person is an employee
or an independent contractor; thus, the determination must be based on the
particular facts of each case.  Lane [v. Joe Harris Trucking, 2010 Ark. App.
291].  An independent contractor is one who contracts to do a job according
to his own method and without being subject to the control of the other party,
except as to the result of the work.  Id.  The issue of whether one is an
employee or an independent contractor is analyzed under two separate
tests:  (1) the control test; and (2) the relative nature of the work test.  Id.
The control at issue is primarily the control of the means of accomplishing
the work.  Id.  Although no one factor of the relationship is determinative, the
“right of control” is the principal factor.  Id.

In Riddell Flying Svc. v. Callahan, 90 Ark. App. 388, 206 S.W.2d 284 (2005),
we set out numerous factors that may be considered in determining whether
an injured person is an employee or an independent contractor for purposes
of workers’ compensation coverage.  These factors are:

(1) the right to control the means and the method by which the
work is done;

(2) the right to terminate the employment without liability;
(3) the method of payment, whether by time, job, piece or other

unit of measurement;
(4) the furnishing, or the obligation to furnish, the necessary tools,

equipment, and materials;
(5) whether the person employed is engaged in a distinct

occupation or business;
(6) the skill required in a particular occupation;
(7) whether the employer is in business;
(8) whether the work is an integral part of the regular business of

the employer; and
(9) the length of time for which the person is employed.

Id. at 392, 206 S.W.3d at 287-88.  The factors pertaining to the nature of the
worker’s occupation and whether it is a part of the regular business of the
employer comprise the “relative nature of the work” test.  Cloverleaf Express
v. Fouts, 91 Ark. App. 4, 207 S.W.3d 576 (2005).  In Cloverleaf, we said that
the test for examining the relationship between the worker’s occupation and
the regular business of the employer requires consideration of two factors:
(1) whether and how much the worker’s occupation is a separate calling or
profession and (2) what relationship it bears to the regular business of the
employer.  Id.  The more the worker’s occupation resembles the business of
the employer, the more likely the worker is an employee.  Id.
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The above list is not exhaustive; there may be other factors worthy of consideration.

Furthermore, some of the factors set out above may not be relevant in a given case.  It falls

to the Commission to accord weight to the factors to arrive at a determination.  Franklin v.

Arkansas Kraft, Inc., 5 Ark. App. 264, 635 S.W.2d 286 (1982).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Testimony.  Claimant is 43 years old, has a graduate equivalency degree, and

completed 60 hours of college.  Her testimony was that in February 2009, she was hired

to be a “caretaker” for Respondent PPM, which managed a number of rental properties.

In exchange for working 15 to 20 hours per week there, she and her family were allowed

to live rent-free (including utilities) in the manager’s unit of the apartment building.

Claimant was able to perform the duties of this position while retaining the nursing home
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3Per Buxton v. City of Nashville, 132 Ark. 511, 201 S.W. 512 (1918), I am taking
judicial notice that October 8, 2010 actually fell on a Friday.

job she held at the time she was hired.  Later, John Quirk, an official with PPM, promoted

her to manager.  She described the position as follows:

I had two complexes that I managed, Lake Wind and Merriwood.  They were
both in Bull Shoals.  And the Lake Wind one was Monday through Thursday
from 8:00 to 12:00 and then the one at Merriwood was from 1:00 to 5:00 in
the afternoon.  That as the, as long as I put those four hours in at each place
Monday through Thursday they [which she later stated was Quirk] didn’t care
where, if I worked Friday, Saturday, Sunday at the nursing home.

According to Claimant, PPM’s maintenance personnel performed such tasks as

painting.  But if they were too busy for a job during work hours, they were paid as a

subcontractor to do it in off-hours.  She also related that PPM instructed her to be the one

to take up carpets and padding that were to be replaced because it was cheaper for her

to do it than to pay the carpet installers.  In addition, this afforded her the opportunity to

deodorize the concrete underneath prior to the installation.  For performing these tasks,

Claimant stated that at times she was paid overtime and on other occasions she was paid

as an independent contractor–depending on the monies available.

In discussing the alleged injury, Claimant testified that on Friday, October 7, 2010,3

she was awakened by a telephone call at about 8:00 a.m. by the carpet installer that they

needed to change the installation appointment on a unit at Lake Wind from Saturday to

that Friday, and that they would be arriving within an hour.  Claimant related that she

protested because the apartment could not be made ready in time, but the person with

whom she spoke related that Quirk had approved the change in time.  She then contacted



Ragus - Claim No. G206862 10

Quirk.  According to her testimony on direct, the following exchange between them took

place:

And he said, he said, I know, I just talked to them [the installers], Michelle
[the manager of another PPM complex] had to cancel and so I told them to
go on and do yours that you would do it for me.  And I said, no, I can’t, John,
because it’s got dog urine all in it, it’s not ready; I can’t have it ready in an
hour and do it right.  And he said, John Quirk, said, just go on over there and
do it, get it done, and if they have to wait, if Village Carpet has to wait on you,
that’s fine, just let them do it because I’ve already told them and Michelle’s
cancelled and they need to do it . . . I said, yes, sir.  And he’s my supervisor
so I went to work . . . I jumped up, got dressed, took off over there and I was
there in less than 10 minutes.  I had, I got my carpet knife and I started
ripping up carpet and I ripped up all the carpet, threw it outside.  When I got
finished–my husband got up too when I got up and told him what was going
on.  He went to, he was going to get the shop vac, the mop, all the cleaners
and stuff that we needed to help me, the brooms, the stuff to clean behind
the carpet strip, everything that I needed.  He went to do that and I went to
rip up the carpet.  So when he got there, I had all the carpet.  When my
husband got there, he had all the carpet–I had all the carpet ripped up.

Asked how she injured her back, Claimant responded that she did so while “[j]ust pulling,

fighting with that carpet strip and toting those, toting the carpet out . . . .”  She related that

the carpet was of a heavy, older style, and was in sections of approximately 12 feet by 12

or 14 feet and weighing up to 100 pounds.  Except for the kitchen and bathroom, the entire

unit, which was approximately 735 square feet, was carpeted.  Claimant pulled up the

carpet in about 30 minutes–in her words, she “was working fast and hard.”  Describing her

back symptoms, she testified:  “It was burning, really bad burning.  It was pain but it was

more, it just felt like something like something exploded in my, like ruptured in my back.

And it was just burning like fire, like I was on fire, it was killing me.”  Claimant stated that

she told her husband about her problem when he arrived on the scene, and because she

was hurting, he carried the carpet to the truck, removed the glued-down padding with a
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shovel, swept the underlying concrete, and applied the chemical to neutralize the pet odors

on it.  She was still hurting, so she went home and went to bed.

The day after the carpet incident, according to Claimant, she had to move a stove

in one of the apartments that was being cleaned.  She related at the hearing that she had

contracted her daughter and her friend to perform this task; but at her deposition, she could

not recall the identity of the cleaning lady.  Claimant’s testimony was that Quirk required

that she move refrigerators and other appliances during the cleaning process because of

the fear that cleaners would damage the flooring while doing so.  She related:

Well, the stove was wedged between two, two counters, I mean snugged,
and grease, it was really nasty and it was stuck and wedged in there.  Well,
I had to just fight it and work and work and work and work and get it out and
what made it even worse not only because it was wedged tight and it was
grease-glued like, but underneath the old linoleum was torn and it was like
a big rumpled up and that was one thing that was catching it, so it wouldn’t
just slide out.  Ending up having to pick up on the stove and trying to pull it
forward to get it out so that they could clean all the sides and, you know,
behind it and under it and everything.  So it was a fight.

Thereafter, Claimant was hurting so bad that she went home and got into bed.  She could

not recall whether she told her daughter about being hurt.  She admitted that her Form AR-

C references only the alleged carpet incident, and makes no mention of the stove.  Under

questioning from me, Claimant elaborated that she is unsure whether she “hurt it worse or

it was just hurting” as a result of moving the stove.  She testified:  “The first day when I

pulled up the carpet, it felt like something ruptured and it was burning.  The second, and

then when I was fighting with the stove, it was hurting really bad, but I was already hurt.”

Because her primary care physician, Dr. Roland Bailey, was out of town, Claimant

went to the Christian Clinic in Mountain Home.  But she did not do so until around

November 18, 2010–41 days after the alleged carpet incident.  Because of her
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hypertension, the clinic suggested that she instead go to the emergency room.  Her

husband took her to Baxter Regional Medical Center that day, where she underwent x-rays

and was prescribed pain medication.  About a week later, Claimant went to Dr. Bailey and

was prescribed more pain medication, along with Flexeril.  Even though her records of their

visit only mention the stove, she maintained that she told him about the carpet as well.

According to Claimant, both Quirk and Kristi Gentry, who was also in management

at PPM, treated her differently after the injury.  Quirk ceased calling and emailing her about

personal and work-related subjects.  She alleged that Gentry lured her into taking a

management position with PPM in 2012 before terminating her shortly thereafter.

While Claimant admitted that she was involved in an automobile accident in 1994

and had problems with her legs, she denied having any back problems at the time of the

alleged incidents:  “I was perfectly healthy, strong as a mule, and could work like any man.”

Her testimony at the hearing was that her condition since her deposition has

worsened.  In her deposition, she testified that she cannot sit in a chair for more than 30

minutes without crying.  During her deposition, she eventually had to move to a recliner for

comfort.  Asked about her ability to remain longer than this in a chair on the witness stand

at the hearing, Claimant responded:  “Normally [she cannot remain seated this long], but

I had to take extra medicine today.”  But she had taken Percocet, Neurontin and Flexeril

prior to the deposition.  She has used a cane since around April 2012.

Claimant denied knowing that she would be paid as contract labor for this job.  She

stated that she did the carpet job on a Friday, which was supposed to be her day off,

because Quirk called her and instructed her to do it and because she had been told that

because she lived on-site, she was responsible for whatever needed to be done there,
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regardless of the time or date.  Previously, she had been paid as contract labor–in fact, her

husband and daughter had been so paid.  But in those instances, she had been given the

option of whether or not to perform the job or to get someone else to do it, and there was

flexibility on when it was to be completed.  However, she agreed that per Quirk’s

instruction, she submitted an invoice for the work and was paid out of a reserve account.

Her name was the only one on that invoice.  The pay was included on a Form 1099 she

received from PPM.  Claimant stated that the pay for the carpet job came to her:

“[s]ubcontracted and came to me, yes.”  The invoice for the October 9, 2010 cleaning

job–where she allegedly was hurt while moving the stove–also bears her name.  But

Claimant stated that her daughter was the one who ultimately received the money.

Claimant admitted that certain jobs done by someone other than maintenance personnel

at the complex were treated and paid as “subcontractor work.”  This usually consisted of

painting and cleaning; but carpet removal had been handled this way as well.  She also

submitted an invoice for drywall work at one point; but her husband was the one who did

the work.  Her testimony was that she purchased her own tool set for jobs at the complex.

This included a carpet knife, which she used on October 8, 2010.  The cleaning products,

and the blades for the carpet knife, belonged to PPM.

When I questioned the witness, the following exchange took place:

Q. Now, as I understand your testimony and I’m going to review it again
when the transcript comes in.  John Quirk called you that morning,
correct?

A. Yes, sir.

Q. And told you the carpet people were coming.

A. Yes, sir.
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Q. Okay.  And they were coming within an hour, correct?

A. Yes, sir.

Q. Okay.  Now, did he instruct you to pull up the carpet or he just said get
it pulled up?

A. He told me to go to do it.

Q. He told you to go do it?

A. Yes, sir.

Q. So did you understand that you had to be the one to do it or just that
it had to be done?

A. He said you go do it and hurry.  That’s exactly what he said and that’s
what I did.

Q. So in other words, it was not permissible for your husband to have
done the job that day?

A. He didn’t say he couldn’t, but, I mean, he told me to do it and I’d just
run over there and did it.  I mean, he didn’t say, no, your husband
can’t help, but he just said, you go do it.  And so I went and did it.

Her testimony was that her husband had done work at the complex on previous occasions

with the knowledge of PPM.  The reasons that he was not paid directly were that he had

a pending Social Security disability claim and did not want to show any income, and that

he did not yet possess a certificate of non-coverage.  Quirk approved Claimant’s husband

helping her.

Claimant testified that she told Quirk a few days after the carpet incident that she

had been injured while moving the carpet and the stove:

I don’t remember the day.  I don’t know if it was Monday or Tuesday of that
week after that Friday and Saturday that I worked and was hurting.  The, I
really don’t remember if it was Monday or Tuesday.  We talked Monday or
Tuesday.  I thought honestly that I pulled a muscle, you know, that I strained
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myself and I pulled a muscle.  I didn’t think that I was hurt that bad.  I didn’t
make a huge deal out of it.  I did tell him that I hurt myself doing the carpet
and fighting with that stove . . . .

. . .

I called him.  Either he called, I don’t–we were talking on the phone and I
said you’re not going to believe what I did this weekend when I was pulling
that carpet and fighting with that stove, I hurt my back, I think I pulled a
muscle. I said, I mean I can hardly walk, it’s really, it’s killing me.

According to Claimant, Quirk’s response was “you probably did,” and he added that

weather might be aggravating her back.  Later, Claimant admitted that she may have told

Quirk about her back as early as the preceding Friday.

Asked to identify the documents in her Exhibit 4, Claimant testified that the first was

an email exchange (with the bulk of the exchanges occurring on November 24, 2010)

between Susan House of PPM and herself about her injury, and the second was an email

Claimant sent to Quirk on December 23, 2010 in which she complained of his treatment

of her and asked, inter alia, whether it was “because I got hurt on the job and you are

scared I was going to sue.”

Her testimony was that Quirk was her supervisor and the person to whom she was

to report a work-related injury.  She added that “John [Quirk] knew [about her injury] first,

Suzie [House] knew, and then Kristi [Gentry] knew later.”  Claimant stated that she told

House and Gentry about this in a meeting that occurred around the time her medical bills

first arrived.  Asked when this meeting happened, she responded:  “It was, well, maybe a

couple months, eight weeks, or so, maybe, couple weeks.”  But she was unsure when she

first told Gentry, whom she stated knew about the injury prior to the meeting.  Later in her

testimony, Claimant contradicted herself and testified that House also knew prior to the
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meeting; but again, she was unsure of when it took place.  She added that in the course

of her conversations with Quirk, House and Gentry, she mentioned that she needed a

workers’ compensation doctor.

John Quirk testified that he is a “site manager and a maintenance man” for PPM.

He was Claimant’s supervisor at the time she was hired.  She lived on-site at the complex

she managed.  Quirk stated that Claimant’s husband was not an employee of PPM and he

was not supposed to perform work around the complex.  Maintenance personnel are

employed there for that purpose.  Nonetheless, he stated that he was aware that the

husband had been working there, because Claimant had informed him.  But he was not

aware that any compensation that she received was for work that he had actually

performed.  Quirk denied ever directing Claimant to have her husband perform any tasks

there.  He related that he nominated Claimant for employee of the year, and she won.

With respect to the events of October 8, 2010, he denied telling Claimant that she

had to go and tear out carpet.  He stated that Claimant was only supposed to apply the

odor treatment; the carpet installers were to remove the old carpet and pad; he admitted

directing her to perform that particular job.  Later, however, he stated that he knew that she

was going to take up the carpet, and that is why he instructed her to perform the

deodorizing treatment.  Asked by me to explain this apparent discrepancy, Quirk

responded that the installers were supposed to take up the old carpet, but Claimant had

requested to do this in the past and that she asked his permission to do so again on this

occasion; he agreed.  He admitted that he approved the invoice to pay Claimant for

performing this work.
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As for the alleged stove incident, Quirk stated that maintenance should have

performed that task, and that written policy was that no employee was to move an

appliance by himself/herself.  He added that Claimant was never discouraged from having

outside employment while she worked at PPM.  While he admitted that the facility lacked

a maintenance worker for a time, he insisted that had she called PPM, one from another

complex would have been sent to her.

His testimony was that a site manage such as Claimant had the following duties:

They worked the office.  Like I said, they show apartments to people when
they come in, they process applications, they do lease-ups, they do
recertifications, which is new leases every year, renew their leases, they take
calls for maintenance requests and they make out maintenance requests to
give to the maintenance man.  There’s absolutely no physical stuff for a
manager to do.

Quirk stated that maintenance personnel were employed for such jobs as carpet removal.

Claimant, however, asked to be allowed to work as a subcontractor, performing painting,

cleaning and carpet removal chores, and this was granted.  Jobs done this way were paid

via invoice, and a 1099 was issues.  He denied that Claimant was compensated for such

jobs in this fashion to avoid paying her overtime.  Quirk also denied ever directing Claimant

to pull up carpet.  He maintained that the maintenance personnel could have done this job,

and that she would not have been fired for refusing to do so.  Claimant, just like

maintenance personnel, had to provide her own tools.

Quirk in his testimony denied knowing anything about Claimant’s alleged back injury

until around two weeks thereafter.  Even then, he was unaware that her problem had

anything to do with an incident at PPM; he thought it was related to an incident in the

summer of 2010–in which Claimant and her husband were installing plywood in a home
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they had purchased.  He was aware that she had pre-existing back problems, and that she

wore shoes with springs in the heels to help with her condition.  Quirk related that Gentry

called him on that occasion and asked if he knew anything about her injury.  With respect

to the alleged stove incident, he denied Claimant ever telling him about it.  He did not know

about the alleged carpet incident, either.  According to Quirk, Claimant took time off from

work, and when she returned, he spoke to her by phone about the injury and he asked her

why she had not reported it.  He informed her that she should fill out an accident report,

but he could not guarantee that it would be covered because of the delay of the report.

Asked about Claimant’s testimony that she informed him of her alleged injury the Monday

or Tuesday following its occurrence, he denied that such a call took place.

Asked about the email in Claimant’s Exhibit 4 discussed above, Quirk admitted that

he received it.  At first, he testified that he did nothing in response to being informed of her

representation that she had been hurt on the job.  He explained his reasoning:

Because we asked her if she got hurt on the job when this all came out to
send in the forms, the accident report and all that, so we could send it into
workmen’s comp; we never got anything from her.  No, never heard anything
else, she never said anything about her back hurting to me, she didn’t say
she couldn’t work because she was hurt or anything.

Soon after, however, he stated that in response, he contacted the main office of PPM:

“Yes, and I called Susie [House] and she got it too.”  Shortly thereafter, Quirk was removed

as Claimant’s supervisor.

Billy Ragus, the husband of Claimant, testified that Quirk was well aware that he

was performing work around the complex for PPM, and that payment for it was made to

Claimant.  He stated that on the day Claimant pulled up the carpet, they did not have any

of the chemical to undertake the odor treatment.  A deal was made for the carpet installer



Ragus - Claim No. G206862 19

to bring the chemical, and Quirk told Claimant to pull up the carpet.  He gave her no

choice.  Asked if he saw his wife hurt her back, Ragus responded:

No, sir.  I wasn’t there.  I went to get the vacuum cleaner, the fans, the mop
buckets, and by the time I got to that apartment, she had all the carpet tore
out and most of the padding [in contrast to Claimant’s testimony that Ragus
was the one who pulled up the pad].  I helped get just a little bit of the
padding out and then we started sweeping and vacuuming and mopping [in
contrast to Claimant’s testimony that she left because of her back trouble
and Ragus did these things alone].

Ragus stated that invoices for his work for PPM were not submitted in his name

because he did not have a certificate of non-coverage; it was not because he had a Social

Security disability claim pending.  He agreed that Claimant took jobs for PPM such as

painting and pulling up carpet in order to earn extra money as a contractor.  Asked how he

thought his wife injured her back, Ragus replied:

She told me that she hurt it the day, the weekend that she tore the carpet up
and that she was lifting on a stove, she said there was a lot of grease on the
stove and she said it wouldn’t come up.  She’d come to me and told me that
she thought she had pulled a muscle and that her back was hurting and she
went home to lay down.

When he got to the apartment, Claimant “was still trying to get the padding up . . . all she

had left was a little bit of padding.”  She did not tell him until the next day that her back was

hurting; and even then, she ascribed it to a pulled muscle.  Not until Saturday did she tell

me that she had to lie down.  He only helped her with the carpet job because it was what

he always did.  Ragus agreed that the carpet installers would have pulled up the carpet

had someone else not been contracted to do it.

Ragus denied that his wife had pre-existing back problems.  His testimony was that

she was able to lift toilets and fish while standing on the bank for four hours at a time.
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Kristi Gentry testified that she has worked for PPM for over nine years.  In October

2010, she was a property manager.  At the end of that year, she became the supervisor

of all the property managers in the organization.  She denied that Claimant ever told her

that she hurt her back while taking up carpet.  But she had heard in passing in the PPM

office that Claimant had stated that she had hurt her back while moving a stove–but this

was months after the fact.  Gentry related that Claimant came to the office about five

weeks after the alleged injury (she later specified the date as November 17, 2010) and

stated that she needed to go to the doctor and needed her last pay stubs.  But when asked

by both Gentry and House whether she had been injured, she responded, “You do not

want to know.”  Gentry called Quirk and asked if he knew anything about the situation, and

he did not.  She stated that she never refused a request by Claimant to file a claim on her

behalf.

Her testimony was that until Claimant’s termination in the spring of 2012, she never

appeared to have any physical problems.  Shortly before the termination, the two of them

were at a week-long convention that required that they walk up and down hills.  But

Claimant did not seem to have any trouble doing this and did not report any back trouble.

At a convention in 2011, Claimant was line-dancing without any apparent problems.

According to Gentry, Claimant was the only property manager who pulled up carpet.

The installers generally perform that task.  Property managers were not expected to

remove carpet or move stoves.  Those who performed contracting work had to be

“approved vendors”; they had to have insurance or a certificate of non-coverage, and PPM

had to have a vendor information packet concerning them so that a Form 1099 could be

issued.  Claimant was free to perform such jobs and submit an invoice for payment.
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Gentry’s testimony was that if Claimant was pulling up carpet, she would have been paid

as a contractor for such work.  She denied that Claimant was paid in such a way to avoid

paying her overtime.  While Claimant’s invoice was paid out of reserve funds, Gentry

explained that this was because this money was for capital improvements such as carpet

replacement.  Property managers are not required to remain on-site 24/7, but they had a

full-time responsibility to make sure everything was okay at their facility.

Susan House testified that she has worked for PPM for 11 years in accounting.  She

related that on November 17, 2010, the following occurred:

[Claimant] was in my office and she, we were talking and then she
mentioned her back and I’d asked her what happened to it and she said I
didn’t want to know.  And I said that if it’s work-related you need to fill out a
form for me so I can file the claim and I’d asked her a couple times to fill out
the form, and I never got it.

Claimant provided no details during that conversation, but House later learned that the

matter involved the moving of a stove.  But Claimant never gave her the information that

enabled to file a report.  House denied that Claimant ever told her that she was hurt as the

result of removing carpeting.  As documented in Respondents’ Exhibit 3, the two of them

engaged in emails in November 2010 about Claimant’s back.  She wrote House that she

was hurt on October 8, 2010.  House could not explain why the email exchange ended at

that point, but surmised that it was continued by telephone.

House stated that she never saw Claimant using a cane while she was employed

at PPM.  While she was aware that Claimant had back pain, Claimant never attributed it

to a work-related incident.  She observed her wearing shoes with springs in the heels and

Claimant stated helped her back.  When Claimant moved to PPM’s office, she moved file

cabinets and lifted heavy file boxes with no apparent difficulty.
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According to House, the facility that Claimant managed had a maintenance

employee during the period at issue.  However, he was not present on the weekend, and

could only be called in the event of an emergency.

Called as a rebuttal witness, Claimant testified that she “begged [Gentry and House]

on several occasions to please file” the workers’ compensation paperwork, but they would

not do so.  But Gentry was also re-called to the stand and denied that Claimant asked her

for the forms or to see a workers’ compensation physician.

Medical Records.  The medical records of Claimant contained in Claimant’s Exhibit

3 and Respondents’ Exhibit 2 reflect the following:

On November 22, 2010, Claimant presented to Dr. Rolland Bailey.  The note of the

visit reads:  “Hurt Back week Ago.  Lifting Stove.”  The doctor noted the presence of a

“Lumbar spasm” and prescribed, inter alia, Flexeril.  On January 5, 2011, Claimant told

Bailey that the back pain had worsened and that she thought she had a ruptured disc.  The

pain was going down both legs.  He ordered a lumbar MRI, which took place on January

13, 2011 and showed only degenerative findings.  The doctor on January 21, 2011 referred

her to a pain clinic.  Dr. Bailey on April 4, 2011 noted that she had “Marked muscle

Spasms” in her back.  She reported on October 17, 2011 that she had undergone an

epidural steroid injection on January 28, 2011.  On December 1, 2011, Claimant told Bailey

that her back was “a lot better now.”  But she reported having sciatica on December 22,

2011.  She again was noted to have lumbar spasms on February 16, 2012, and continued

to complain of pain down her leg.

When Claimant presented for treatment at the Twin Lakes Chiropractic Clinic on

January 9, 2012, she reported “complaints related to a new spine, ribs and pelvic region
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condition which is acute based on onset of less than 6 weeks ago and was not caused by

a work or automobile accident.”

Claimant went to Dr. Terry Green on October 18, 2012.  The note reflects that she

received an injection, and reads in pertinent part:

She had [a] lifting incident at a job on Oct 8, 2010 and ever since that time
she has ha[d] low back pain, neck pain, and radicular pain to the right lower
extremity.  He[r] most significant complain[t] is she has radicular pain in the
L3 L4 dermatome mylotomes and that would correlate with suspected
development of degenerative spondylolisthesis at L3-4.  Also there is
significant obesity component problem that we will deal with separately.

Green ordered another lumbar MRI, which took place on November 2, 2012.  Again, it

showed only degenerative findings.  He recommended that she return to Dr. Bailey for

additional treatment, and gave her another injection.  She stated that nothing had relieved

her pain.  On February 11, 2013, Green wrote:  “DOI 10-1-2010 pulling carpet up.”  He

recommended that she undergo a lumbar myelogram.  The test, which took place on

February 20, 2013, showed degenerative disc bulges at L2-3, L3-4, L4-5 and L5-S1.  Dr.

Green on February 28, 2013 wrote that the myelogram was of good quality and showed

that “[t]here are not any major jumpout changes.  I think what correlates with her pain

diagram is the fact that she has an osteophyte off of the facet joints at the 4-5 level and I

think it may be encroaching against the nerve roots there.”  He stated that decompression

of the L4 nerve root was a possibility if Claimant could reduce her weight below 250

pounds.

Claimant went to Dr. Rahmath Begum on March 12, 2013 and told him that she was

performing heavy lifting until one year ago, and does not remember any particular trauma.

A lumbar MRI on March 18, 2013 showed normal lumbar lordosis, mild degenerative
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4This statement notwithstanding, the prehearing order makes clear that the
compensability issue at bar concerns only an alleged lower back injury.

changes, and “more prominent hypertrophic changes of the articular process causing

diffuse mild to moderate narrowing of the intervertebral foramen but not causing any

significant nerve root compression at this time.”  He diagnosed her as having low back pain

that was radiating into the right leg, and degenerative disc disease.  On April 5, 2013, he

administered injections.  Claimant reported on May 1, 2013 that she was experiencing

perineal numbness and decreased bowel/bladder control for the last few months.  Dr.

Begum wrote that there was “[n]o acute surgical intervention.”  On May 1, 2013, Claimant

told Dr. Randall Garrett that she had been experiencing lower back pain “since Oct. 2010

after lifting a stove.”  At the Louisiana State University Clinic on June 10, 2013, Claimant

related that she sustained a back injury at work in October 2010.  In a visit the following

day, she stated that she hurt her back when “lifting a heavy stove.”

Discussion.  At the hearing, Claimant made clear that she is arguing that she

suffered a compensable back injury as the result of two distinct, separate episodes:  (1)

pulling up carpet on Friday, October 8, 2010; and (2) moving a stove on Saturday, October

9, 2010.  However, in her Form AR-C that is in evidence, she alleged only the former:  “Ms.

Ragus was pulling up the carpet and padding from an apartment, causing injury to her

back, both legs, and right arm.”4  While arguably the alleged stove incident should be the

subject of a separate claim, I will address it here for the sake of judicial economy and note

that Respondents have not objected to my doing so.
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As referenced above, the following exchange took place when I questioned

Claimant:

Q. Ms. Ragus, just a few questions I’ve got from looking at this if you’ll
clarify a few things for me.  Are you stating now that you think you hurt
your back on two separate occasions?  One with the pulling up the
carpet and the other with moving the stove?

A. I was hurt the first day.  I don’t know if I hurt it worse or it was just
hurting, but I just told them that was what happened.

Claimant thus admitted that she has no idea whether her moving the stove on October 9,

2010, caused her back injury.  Nothing in the evidence before me shows otherwise.  As a

result, only through speculation and conjecture could I find that she has established a

compensable back injury that took place on October 9, 2010 as a result of moving the

stove.  But I am unable to do this.  See Dena Construction Co. v. Herndon, 264 Ark. 791,

796, 575 S.W.2d 155 (1979).  Therefore, this portion of the claim must fail at the outset.

As for her allegation that the alleged back injury arose out of a work-related incident

on October 8, 2010 when she was pulling up carpeting, I note that the first reference to this

in the documentary evidence is the Form AR-C.  This was filed on August 14, 2012–over

22 months after the alleged incident.  Her medical records both before and after this date

are devoid of any reference to the carpet-pulling.  She testified that she told Dr. Bailey

about the pulling of the carpet (as well as the moving of the stove, which the record

reflects); but after due consideration, I do not credit this.  Again, none of the records of any

of her providers mention carpeting.  Claimant also testified that because of her back

condition, she was unable to remove the padding underneath it; and she told her husband

of this problem and he was the one who performed that particular task.  But Mr. Ragus

related that he did not witness her pulling the carpet and that by the time he arrived at the



Ragus - Claim No. G206862 26

5I note that Claimant’s medical records reference findings of lumbar spasms on
multiple occasions.  This, of course, is an objective finding.  See Estridge v. Waste
Management, 343 Ark. 276, 33 S.W.3d 167 (2000); Continental Express, Inc. v.
Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).

apartment, Claimant had removed all but “a little bit of padding.”  He testified that she did

not tell him until the next day that her back was bothering her; the reason why he helped

finish the carpet job, according to him, was because he always did so.  Even when she told

him about her back the next day, she described it merely as a pulled muscle.  All of the

other witnesses denied that Claimant even told them about the alleged carpet incident,

even though she testified otherwise.  In light of the foregoing, I am unable to credit

Claimant’s testimony on this matter.  The credible evidence does not preponderate that

she injured her back while pulling up carpet.

A substantial portion of the hearing was devoted to the litigation of the question

whether Claimant was acting as an employee or as an independent contractor at the time

of the alleged carpet and stove incidents.  But because she has failed to show that a

causal connection exists between her activities at PPM and her alleged injury, she is

unable to establish that she sustained a compensable injury–regardless of her employment

status at these junctures.  Consequently, this and other remaining elements5 of the

compensability issue need not and will not be addressed.

In sum, I find that Claimant has failed to prove by a preponderance of the evidence

that she sustained a compensable injury to her lower back.

C. Balance of Issues

Because of the above finding regarding compensability, the remaining

issues–whether Claimant is entitled to reasonable and necessary medical treatment and
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whether and when did she provide notice of her alleged injury–are moot and will not be

addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

initial claim for benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


