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STATEMENT OF THE CASE

A hearing was held on April 18, 2013, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on February 5, 2013.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing

Order was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about May

8, 2011, when the claimant sustained a compensable injury.
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3. The claimant earned an average weekly wage of $288.40, resulting

in an applicable temporary total disability rate of $192.00 and a

permanent partial disability rate of $154.00.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to additional medical benefits and additional

temporary total disability benefits.

2.  Vocational rehabilitation.

The record consists of a one volume transcript of the April 18, 2013, hearing,

consisting of the testimony of Loretta Rowland, Betty Black and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Miscellaneous Documents); and Respondents’ Exhibit No. 1 (Medical

Records with Index). 

CONTENTIONS

The claimant contends she remains symptomatic from her injury of May 8,

2011, and that she is entitled to additional medical benefits, temporary total benefits

and vocational rehabilitation.

The respondents contend the claimant has reached maximum medical

improvement and is not entitled to additional compensation for this injury. 

SUMMARY OF EVIDENCE

Loretta Rowland is 47 years of age (d.o.b. 01/12/66).  She graduated high

school in 1984.  She worked as a cashier at Wal-mart and other grocery stores.

She has also worked in a deli as a waitress, and put logos on knives for four years.
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She described her prior jobs as medium to heavy work.  She began working at

Canyon Springs Health and Rehabilitation on November 22, 2010.  She explained

that they sent her to school to become a certified nursing assistant (“CNA”).  She

received her CNA license in 2010.  She worked at Canyon until June of 2012.  

Rowland testified that on May 8, 2011, she injured her back while lifting a

resident back into his wheelchair.  She explained that she felt a pull but was focused

on making sure the resident was not hurt.  As she pushed his wheelchair down the

hall, she  felt her pain worsen.  She told the nurse that she had hurt herself and told

her “I just feel like I pulled something.”  She asked the nurse to check the resident.

She pushed him to the dining area and continued to work.  As she bent over another

resident to help her, she became “stuck” and felt excruciating pain in her right side.

She started crying and the nurse came in to check on her.  She sent her to report the

injury to the head nurse.  The head nurse administered a drug test and sent her to

St. Joseph’s clinic.  Her mother drove her to the clinic.  She was seen by Dr. Mark

Lowery.  She underwent x-rays and was given pain medication and a muscle relaxer.

She was taken off work for two days and placed  under restrictions of not lifting more

than 50 pounds or sitting or standing for long periods of time.  She returned for

treatment three days later because her pain had gotten worse.  She had steroid

injections.  She continued treatment and was eventually referred to a neurosurgeon,

Dr. Mason.  She underwent an MRI of the lumbar spine on July 22, 2011.  Dr. Mason

referred her to an orthopedic specialist, Dr. Young.  She received injections in her

hip and had an MRI of her right hip on October 28, 2011.  She also had a bone scan.
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She continued to treat with Dr. Young until May 9, 2012, when he released her from

treatment and assigned her a five percent permanent impairment rating.  She

received a small amount of temporary total benefits because she remained on light

duty for the year and was paid her regular income.  She received the sum of

$2,117.57 in permanent partial disability benefits based on the five percent rating.

She was asked to undergo an independent medical evaluation.  She

explained that the doctor saw she was a large woman and left without looking at her.

Rowland testified that she left crying and asked his secretary if he wanted to see the

MRI or bone scans.  She gave him the scans.  

She continues to have pain and her hip hurts all the time.  She did not have

surgery.  She would like to return to Dr. Young for additional treatment.  She quit her

job in June of 2012 because her doctor had released her back to full duty in May of

2012 and she could not do the job.   She explained that she tried to do full duty work

for three weeks but could not stand on her feet for eight hours without the

opportunity to sit.  She has applied for jobs at Wal-mart and a gas station.  She has

not undergone any vocational evaluation or a functional capacity evaluation.  She

was denied unemployment and disability.  She would love to return to her job as a

CNA but cannot do the work.  She would like to be a secretary, but does not have

the training or skills to perform the computer work.  She lives with her mother and

tries to help with cleaning the house and grocery shopping, but is no longer able to

sweep, vacuum, or walk for long periods of time.  She drives her car but her leg goes
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numb.  She continues to take pain medication and muscle relaxers.  Her current

doctor is Dr. Finch, her primary care doctor.  

Rowland testified that she had short term improvement after the injections.

She went to therapy and had some improvement.  She did not complete her therapy

sessions because they began the injections.  She currently pays $83.00 each month

for her medication and $66.00 to Dr. Finch every three months.  She does not have

health insurance.

On cross-examination, Rowland testified that she believes she had a hip

injury.  She agreed that both Dr. Michael Young and Dr. Tad Pruitt at OrthoArkansas

found her to be at maximum medical improvement.  Although Young gave her a 5%

rating, Dr. Pruitt gave her no impairment and released her back to full duty work.

She also agreed that she left her employment with Canyon voluntarily.  

Betty Black, the claimant’s mother, testified for the claimant.  She testified that

her daughter lived with her and used to take care of her.  She explained that

Rowland walks differently and drags one leg.  She explained that she hears her

walking the floor at night and observes her in pain 24/7.  Black explained that she

has to help Rowland sweep the floor and do other chores that Rowland used to do.

She noticed improvement after the injections for short periods of time.

The medical records reflect that the claimant was initially treated at the St.

Joseph clinic by Emily Garza, PA on May 8, 2011.  She continued to treat there for

two months with some improvement after an initial steroid injection.  She underwent

an MRI on July 22, 2011, which revealed bilateral foraminal narrowing at L5-S1
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secondary to decreased disc height which contributed to mild mass effect on the L5

nerve roots bilaterally.  She was referred to Dr. Mark Lowery, who noted that her

symptoms were low back pain and right leg pain.  He suspected a L5-S1 herniated

disc and gave her prednisone and recommended a neurosurgical consultation and

physical therapy.  She was evaluated by Dr. Zack Mason on September 6, 2011.  He

noted that the therapy has seemed to make her back and hip pain worse.  He noted

that the MRI showed a degenerated disc at L5-S1 which appeared to be a chronic

finding with no acute changes noted.  He did not observe any compression of the L5

or S1 nerve roots.  He concluded that her examination indicated some pathology

involving her right hip joint and/or gluteal musculature and recommended that she

be seen by an orthopedist.  Rowland was evaluated by Dr. Michael Young, an

orthopedic surgeon in Hot Springs on October 18, 2011.  An MRI of the right hip on

October 28, 2011, revealed moderate loss of articular cartilage, small cyst,

degenerative change, no evidence of avascular necrosis or femoral fracture, no soft

tissue abnormality, and osteoarthritis.  He ordered injections.  A bone scan on March

5, 2012, resulted in negative findings and revealed mild degeneration in the hips,

knees, and feet.  She returned to Dr. Young on April 11, 2012.  He determined that

surgery was not needed and had no specific recommendations except that the

patient needed to lose weight.  On May 9, 2012, Dr. Young found Rowland to be at

maximum medical improvement and rated her with a 5% impairment to her lumbar

spine.  On May 21, 2012, Rowland was evaluated by Dr. Tad Pruitt.  He assessed

her with a lumbar strain with mechanical low back pain, lumbar spondylosis, and mild
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sciatica.  Pruitt opined that Rowland’s ongoing symptoms were due primarily to

degenerative changes in her spine and mechanical back pain.  He noted that the

degenerative changes “are not due to her injury and mechanical back pain is at this

point due to primarily obesity related lack of fitness, strength, and to some extent

mobility”.  He found no objective evidence for ongoing treatment and recommended

a weight loss and fitness program and a home exercise program which should

decrease her back symptoms and increase her tolerance to her job.  He found her

to be at maximum medical improvement and released her without restrictions to full

duty work and with no impairment as a result of the work injury.  He noted that if she

is unable to do full duty, she would need to consider employment that does not have

a lifting requirement.

DISCUSSION

I.  ADDITIONAL MEDICAL BENEFITS

The claimant seeks additional medical benefits as a result of her May 8, 2011,

back and hip injury.  The medical evidence demonstrates that the claimant was

released from medical treatment by Dr. Young and Dr. Pruitt in May of 2012.  The

claimant has sought continued medical treatment with her primary care doctor, Dr.

Finch with complaints of continued pain in her back, right hip, and leg. 

In the instant case, the respondents accepted the work injury as compensable

and paid the claimant’s medical benefits while she was seeking treatment with Drs.

Lowery, Mason, and Young from May 8, 2011, until May 9, 2012.  The claimant
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seeks payment for her treatment with Dr. Finch, her prescriptions, and seeks

additional treatment with Dr. Young.

Ark. Code Ann. §11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a question

of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163, 924

S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000); Ark. Code Ann. §11-9-508(a) (Repl. 2002).  However, injured

employees have the burden of proving by a preponderance of the evidence that the

medical treatment is reasonably necessary for the treatment of the compensable

injury.  When assessing whether medical treatment is reasonably necessary for the

treatment of a compensable injury, the Commission must analyze both the proposed

procedure and the condition it is sought to remedy.  Also, the respondent is only

responsible for medical services which are causally related to the compensable

injury.

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a pre-existing non-compensable condition by a

compensable injury is, itself, compensable.  Id.  Here, as in Williams, there is no

dispute that the claimant’s injury was compensable.  The evidence demonstrates that
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there is objective medical evidence which established the need for treatment.

Rather, what is disputed is whether the treatment by Dr. Finch or continued

treatment by Dr. Young is reasonable and necessary and related to the compensable

injury.  This is not a case where the claimant must establish that the compensable

injury was the “major cause” of the need for the medical treatment in order to

establish her right to additional medical benefits.   Farmland Ins. Co. v. DuBois, 54

Ark. App. 141, 145, 923 S.W.2d 883, 885 (1996).  Instead, the respondents must

take the claimant as they found her and the proper determination is whether there

is sufficient evidence to establish that the compensable injury was a factor in the

need for further treatment.  Williams v. L& W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 183 (2004).   

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing lumbar

degenerative condition before sustaining a compensable injury. Full Commission

Opinion, filed August 3, 1999 (D406121). The Full Commission affirmed an

administrative law judge’s finding that claimant was entitled to additional medical

treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became symptomatic
because of his 1984 compensable injury . . . the compensable injury,
not some speculative event, is what resulted in the claimant’s present
condition.

Id.
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The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

In the instant case, the medical records of Dr. Young and Dr. Pruitt support

the conclusion that the claimant has reached maximum medical improvement.   After

a complete review of the medical evidence, I find that the objective medical evidence

fails to support the claimant’s contentions that her need for additional treatment is

reasonable, necessary, and related to her compensable injury.     

Vocational Rehabilitation

In the instant case, the claimant was initially released to light duty work and

eventually full duty work.  The evidence demonstrates that the claimant continued to

work until she voluntarily quit her job in June of 2012.

Ark. Code Ann. §11-9-505(b)(1) (Repl. 2002) provides that an employee who

is entitled to receive compensation benefits for permanent disability and who has not

been offered an opportunity to return to work or re-employment assistance shall be

paid reasonable expenses of travel and maintenance and other necessary costs of

a program of vocational rehabilitation if the Commission finds that the program is

reasonable in relation to the disability sustained by the employee.   In the instant
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case, the preponderance of the evidence clearly demonstrates that the claimant

returned to work for three weeks.  She testified that she quit her job because she

was unable to stand on her feet for eight hours. The claimant has indicated a

willingness to seek rehabilitation but contends that she is not physically able to return

to work a full duty job.  It is the exclusive function of the Commission to determine

the credibility of the witnesses and the weight to be given their testimony.  Johnson

v. Riceland Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the

Commission is not required to believe the testimony of the claimant or other

witnesses, but may accept and translate into findings of fact only those portions of

the testimony it deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App.

227, 894 S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is

never considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88,

684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d

457 (1994).  Based on my review of the credible evidence, I find that the claimant

was given an opportunity by the employer to return to work and voluntarily quit.

There has been no vocational rehabilitation evaluation conducted by a vocational

expert.  Until claimant has undergone an evaluation, it impossible to determine

whether claimant is a suitable candidate for rehabilitation.  Coosenberry v. McCrosey

Sheet Metal, 6 Ark. App. 177, 639 S.W.2d 518 (1982).  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.
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2. The employer/employee/carrier relationship existed on or about May

8, 2011, when the claimant sustained a compensable injury.

3. The claimant earned an average weekly wage of $288.40, resulting in

an applicable temporary total disability rate of $192.00 and a

permanent partial disability rate of $154.00.

4. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to additional medical benefits or that additional

medical treatment is reasonable, necessary, and related to the

compensable injury.

5. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to vocational rehabilitation.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


