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STATEMENT OF THE CASE

A hearing was conducted on May 10, 2013, to determine whether the

claimant was entitled to workers’ compensation benefits for various alleged injuries

in addition to an admitted, compensable injury sustained on September 19, 2012,

which arose out of and during the course of employment with J M S Metal Services,

Inc.

A prehearing conference was conducted in this claim on April 3, 2013, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order subject to further clarification concerning the claim

for additional benefits raised at the conclusion of the hearing.  (T.35-36)  A copy of
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the  Prehearing  Order  was  introduced,  without  objection,  as  “Commission’s

Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including September 19, 2012; that the claimant sustained a

compensable left knee injury as the result of a specific incident identifiable in time

and place of occurrence on said date; that he earned sufficient wages to entitle him

to compensation rates of $286.00 per week for temporary total disability and

$215.00 per week for permanent partial disability; that respondents had paid all

appropriate medical and indemnity benefits for the admitted left knee injury,

including temporary total disability through the date of the within hearing; and that

respondents had controverted compensability of any additional bodily injuries.

During the prehearing, the parties agreed that the primary issue to be

presented for determination was whether, in addition to the admitted injury, the

claimant sustained additional injuries on September 19, 2012.

Claimant contended, in summary, that in addition to the injury to his left knee,

he also sustained injuries to his right thigh, right hip, and back as the result of the

September 19, 2012, traumatic injury; that respondents should be held responsible

for all medical treatment related to the right thigh, right hip, and back, together with

continued, reasonably necessary medical treatment while reserving entitlement to

future indemnity benefits.  At the hearing, the claimant maintained that the

additional injuries were a compensable consequence of the admitted left knee
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injury, specifically, resulting from an altered gait.

The respondents contended that the claimant did not sustain compensable

injuries arising out of and during the course of his employment to the right thigh,

right hip, and back; specifically pointing out  that the claimant does not have medical

evidence supported by objective findings to prove such injuries.  Alternatively,

respondents contended that in the event the claimant had medical evidence

supported by objective findings reflecting injuries to the right thigh, right hip, and

back, that they were unrelated to the admitted incident.  At the hearing, respondents

pointed out that the claimant had a pre-existing back injury; that all of the additional,

alleged injuries were based upon subjective complaints only and that the claimant

cannot prove a compensable injury related to the admitted incident or a

compensable consequence thereof.

The claimant was the only lay witness to testify.   The record is composed

solely of the transcript of the May 10, 2013, hearing containing a joint medical

exhibit consisting of thirty-six (36) pages.  Subsequent to the hearing, both parties

submitted letter briefs in support of their respective positions.  In addition, the

claimant submitted a May 31, 2013, letter, together with some attachments in

response to respondents’ May 21, 2013, letter brief.  The briefs and

correspondence have been blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an



-4-

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

he sustained any additional injuries beyond the admitted left knee injury as

the result of the September 19, 2012, traumatic injury.

4. The claimant has failed to prove that he sustained an injury to his right thigh,

right hip, and back either as the result of the September 19, 2012, incident

or a compensable consequence thereof by medical evidence supported by

objective findings.

5. In the event there is medical evidence supported by objective findings

reflecting injuries to the claimant’s right thigh, right hip, and back, the

claimant has failed to prove that they are causally related to the September

19, 2012, left knee injury.

6. Respondents have not controverted any benefits, to date, related to the

admitted left knee injury.

DISCUSSION
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The record in this claim is replete with inconsistencies and contradictions.

As previously noted, the claimant was the only lay witness to testify.  I did not find

the claimant to be a credible witness.  The claim fails primarily because there is no

medical evidence supported by objective findings to establish any injury in addition

to the acknowledged left knee injury sustained by the claimant on September 19,

2012.  In the event there was medical evidence to support additional injuries, which

is not conceded herein, this claim would remain suspect because it would turn

primarily upon the claimant’s credibility which, as will be set out further below, is not

reliable.  A claimant’s testimony is never considered uncontroverted.  The testimony

of an interested party is always considered to be controverted. Lambert v. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express v. Harris, 61 Ark.

App. 198, 965 S.W.2d 84 (1998).

The claimant, Kurt Robertson, testified in his own behalf.  The claimant is

twenty-eight (28) years old.  He obtained a GED, but could not recall how many

years of formal schooling he completed.   The record reflects that the claimant

began working for the employer, J M S Metal Services, Inc., full-time on December

29, 2011.  He stated that prior to that time, he worked for said employer through a

temporary agency, People Source, for approximately three (3) months before

becoming an employee of the respondent.  It is undisputed that the claimant

sustained an injury to his left knee as the result of a specific incident on September
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19, 2012, when a bundle of pipe hit his left knee.  The claimant’s description of the

incident, as well as his testimony concerning the onset of his symptoms which was

brought out during cross-examination, is set out below:

Q     Let me cover a couple of things with respect to this occurrence because I just
want to give a little more background to it.  As I understand it, this was a sideloader
that you were working with, correct?

A     Correct.

Q     And the sideloader was one of those that you could kind of stand up inside of
it right when you are operating it?

A     Correct.

Q     And so what you had, and if I remember right, then the place, the length
between one fork on one side and the other fork was about twelve feet total.  Does
that sound about right?

A     Between – end to end or – 

Q     No, I’m talking about width, not the depth but the width across.

A     Yeah, I’d say that would be around twelve foot.

Q     And this load that you had, I think, if I understand it, it was about 24 foot from
one end to the other, is that correct?

A     Correct.

Q     And the dimensions, just so we’ll get all this, that you indicated that it was
about two foot by two foot – 

A     Yes.

Q     – right?  And it was either one or one and a half inch pipe of some type,
correct?

A     Correct.
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Q     And that pipe, since it’s a 24 foot long on a 12 foot width, it was roughly even
in terms of it was roughly centered on the sideloader, correct?

A     Correct.

Q     And so as I have understood it, you were talking to someone standing in front
of the load, is that right?

A     I was in front of the load and a truck driver had gotten out of his truck and said
something, and when I turned around to see what he was saying, then the accident
happened.

Q     And  if  I  understood  it  correctly,  then  someone  clipped  the  load  on  the
other end –

A     Correct.

Q     – right?  And that that caused the load on the end by where you were standing,
which was the opposite end from where it was clipped, that caused the load just to
shift some, is that right?

A     I don’t know what – 

Q     In other words, it moved, it moved towards you and you were standing in front
of it?

A     Correct.

Q     Okay.  Now the load itself was sitting, I think, if I’ve understood correctly, about
16 inches off the ground, right?

A     Correct.

Q     And how tall are you?

A     Six three.

Q     So when the load – and I don’t want to belabor this too much more, but actually
the load stayed, if it was likely to come off and come down on you, it stayed on the
sideloader, is that right?

A     The end that hit me was hanging off the sideloader, but, yes, the load never fell
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to the floor.

Q     Right, right, okay.  All right, and if I’ve understood from your testimony today,
you are not offering any testimony saying that you were actually – that you
sustained an injury to your low back, your right hip or your right leg on September
the 19th, 2012?

A     I can’t – 

Q     You didn’t have something that day that happened to you that caused you
problems, right?

A     I can’t say that at all.

Q     Okay.

A     I don’t know when the injury occurred.  It could have occurred on the 19th.  It
didn’t start giving me a lot of issues until, you know, I’d say until two weeks after,
three weeks after the injury.

Q     Well, and is it your testimony – and this is what I’m trying to understand, and
maybe it’s one of three of these: Is it your testimony that you had something that
happened that day that caused you specific injury then to the low back and the right
hip and the right leg, are you saying that walking on the leg like you did is what
caused it, or are you saying you don’t know?

A     Without being able to see the doctor, I can’t answer that question for you.  Only
the doctor could answer that.

Q     All right, I wondered because some of your testimony, I heard you talking about
walking on it and putting your – putting one leg – 

A     Oh, yes.

Q     – more weight on one side – 

 A     Yes, sir.

Q     – versus the other, and I was trying to figure out if that is what you were – 

A     No sir.  I mean, putting the more weight onto the right side makes it hurt a lot
worse, but as far as when the injury occurred, I couldn’t tell you that it happened on
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the  19th.   I  can’t  tell  you  that  it’s  not  the  walking  on  it  that’s  making  it
happen.  I can’t – I don’t know.  I’ve tried to see the doctor and I haven’t been able
to see the doctor yet.  (Tr.24-27)

Although as reflected above, the claimant failed to give an opinion

concerning whether the alleged injuries to the right side occurred as the result of the

undisputed incident or subsequently developed from an altered gait, the record is

clear that the initial injury was limited to his left knee as reflected by his testimony

on direct examination as follows:

Q     So if I’m understanding your testimony correctly, that your sideloader was
holding a bundle, another employee hit the other side causing the far side to strike
you?

A     Right.

Q     Okay, and where did it strike you?

A     On the left side of my knee, I believe.  It struck me in the knee.

Q     And as a result of it striking your knee, what happened to you?

A     It was a full thickness tear of my ACL.

Q     And how did you feel when it happened?

A     When it happened, I mean, I could tell that there was something wrong with my
knee.  I mean, it hurt, but, I mean, it wasn’t to the point of excruciating.  I knew I
needed to seek treatment for what was wrong.  I couldn’t hold any of my weight on
my knee.

Q     Did you go see a physician?

A     Yes.

Q     That day?

A     Yes.
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Q     Okay.  The next day how did your knee fell?

A     It was in agony....  (T.9)

Although the claimant maintained that he saw the doctor on the date of

injury, the first medical report was issued by Dr. Michael Lack, the company doctor

reflects an initial visit on September 26, 2012, with a history  that the claimant hit the

inside of his left knee with some metal.  The physical examination confirmed an

abrasion to the medial aspect of the left knee.  The claimant was diagnosed as

having sustained a knee contusion and was instructed to apply ice four (4) times per

day without no weight bearing.  The claimant returned to Dr. Lack on September 27,

2012, without improvement.  The claimant was apparently next seen at the

emergency room of the NEA Hospital on September 28, 2012, as reflected in Dr.

Lack’s October 3, 2013, report at which time his knee was placed in a brace and

advised that he has sustained a sprain.  During the October 3, 2013 visit, Dr. Lack

ordered an MRI of the left lower extremity and advised the claimant that he could

return to work so long as he continued to wear the knee immobilizer and was

provided a sitting job only.  The claimant has not returned to gainful employment

since the admitted injury.  The MRI revealed a left knee anterior cruciate ligament

tear and Grade I MCL sprain at which time the claimant was referred to Dr. Spencer

H. Guinn for surgical repair of the left knee.  (Jt. Ex. A, pp.13-14)

The record reflects that the claimant weighed approximately 400 pounds at

the time of his injury.  He stated that he had gained some weight because he had



-11-

not returned to work following the injury.  The claimant asserted that sometime after

his injury, he began experiencing pain that would go from the bottom of his back

through his right hip and right calf which had continued through the present.

Although, during direct examination, the claimant could not recall when the

symptoms first manifested themselves, he maintained that it was on or before

October 19, 2012.  The claimant requested that the Commission authorize

respondents to pay for medical and related expenses, including diagnostic studies

for his additional problems.  On further direct examination, the claimant

acknowledged having received some prior medical treatment during February, 2012,

from Dr. Terry Kosinski.  Although the claimant asserted that he saw Dr. Kosinski

for problems involving his upper back, Dr. Kosinski’s medical report reflects that the

claimant was seen with complaints of low back pain including numbness and

burning in the left leg from the knee to the thigh and feet for approximately two (2)

months without any specific injury.  The claimant was diagnosed as having

degenerative disc disease to the lumbar spine and to a lesser degree, the thoracic

spine.  The claimant was treated with various medications.  (T.13, 17)(Jt. Ex. A,

pp.1-2)

On cross-examination, the claimant was shown to have given untruthful

responses during his discovery deposition.  Specifically, the claimant denied ever

having prior low back problems and denied receiving prior back treatment.  The

claimant could not recall what type of medical testing was performed at the direction
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of Dr. Kosinski.  The claimant acknowledged that he saw Dr. Kosinski for problems

with his right elbow during November, 2012, at which time he was prescribed pain

medication.  He failed to mention any additional physical problems to Dr. Kosinski

during the November visit.  The claimant admitted that he did not report any

problems involving his low back, right thigh, right hip or right leg to his employer.

The claimant did undergo surgical repair of his left knee by Dr. Guinn on

November 29, 2012, and continues to receive indemnity benefits, as well as medical

treatment for the admitted injury.

ADJUDICATION

Ark. Code Ann. §11-9-102(4)(A)(i)(Supp. 2005) defines “compensable injury”

as “[a]n accidental injury causing internal or external physical harm to the body ...

arising out of and in the course of employment and which requires medical services

or results in disability or death. An injury is “accidental” only if it is caused by a

specific incident and is identifiable by time and place of occurrence. Wal-Mart

Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002). The phrase

“arising out of the employment” refers to the origin or cause of the accident, so the

employee is required to show that a causal connection exists between the injury and

his employment. Gerber Products v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879

(1985). An injury occurs “in the course of employment” when it occurs within the

time and space boundaries of the employment, while the employee is carrying out

the employer's purpose, or advancing the employer’s interest directly or indirectly.
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City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430 (1987). 

In addition to establishing the general requirements for compensability set

forth in §11-9-102(4)(A)(i), the claimant must establish a compensable injury by

medical evidence, supported by objective findings as defined in §11-9-102(16). That

a compensable injury be established by medical evidence supported by objective

findings applies only to the existence and extent of the injury. Stephens Truck Lines

v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997). “Objective findings” are those

that  cannot  come  under  the  voluntary  control  of  the  patient.  Ark.  Code  Ann.

§11-9-102(16). Moreover, objective medical evidence, while necessary to establish

the existence and extent of an injury, is not necessary to establish a causal

relationship between the injury and the work-related accident. Wal-Mart Stores, Inc.

v. VanWagner, 337 Ark. App. 443, 990 S.W.2d 522 (1999). The onset of pain does

not satisfy our statutory criteria for benefits. Test results that are based upon the

patient’s description of the sensations produced by various stimuli are clearly under

the voluntary control of the patient and therefore, by statutory definition, do not

constitute objective findings. Duke v. Regis Hair Stylists, 55 Ark. 327, 935 S.W.2d

600 (1996). Finally, medical opinions addressing compensability and permanent

impairment must be stated within a reasonable degree of medical certainty. Ark.

Code Ann. §11-9-102(16)(i)(B); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000). 

There is no presumption that a claim is indeed compensable. O.K.
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Processing, Inc., et al v. Servold, 265 Ark. 352, 578 S.W.2d 224 (1979). Crouch

Funeral Home, et al v. Crouch, 262 Ark. 417, 557 S.W.2d 392 (1977). The injured

party bears the burden of proof in establishing entitlement to benefits under the

Workers’ Compensation Act, and must sustain that burden by a preponderance of

the evidence. See Ark. Code Ann. § 11-9-102(4)(E)(i)(Repl. 2002); Clardy v. Medi-

Homes LTC Serv. LLC, 75 Ark. App. 156, 55 S.W.3d 791 (2001). In other words,

in a workers’ compensation case, the claimant has the burden of proving by a

preponderance of the evidence that his claim is compensable, ie., that his injury was

the result of an accident that arose in the course of his employment and that it grew

out of, or resulted from the employment. Carman v. Haworth, Inc., 74 Ark. App. 55,

45 S.W.3d 408 (2001); Ringier Am. v. Combs, 41 Ark. App. 47, 849 S.W.2d 1

(1993). Further, the claimant must show a causal relationship exists between his

condition and his employment. Harris Cattle Co. v. Parker , 256 Ark. 166, 506

S.W.2d 118 (1974). 

It  is  well  established  that  the  party  having  the  burden  of  proof  on  the

issue must  establish  it  by  a  preponderance  of  the  evidence.  Ark.  Code  Ann.

§11-9-704(c)(2)(Repl. 2002). A preponderance of the credible evidence of record

means “evidence of greater convincing force.” Jordan v. Tyson Foods, Inc., 51 Ark.

App. 100, 911 S.W.2d 593 (1995); See also, Smith v. Magnet Cove Barium Corp.,

212 Ark. 491, 206 S.W.2d 42 (1947). In determining whether a claimant has

sustained his burden of proof, the Commission shall weigh the evidence impartially,
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without giving the benefit of the doubt to either party. Ark. Code Ann. § 11-9-704;

Wade v. Mr. C Cavenaugh's, 298 Ark. 363, 768 S.W.2d 521 (1989); and Fowler v.

McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

The claimant sustained a compensable injury to his left knee on September

19, 2012.  Respondents have exercised good faith in meeting its obligations under

our workers’ compensation laws by promptly providing the claimant with reasonably

necessary medical treatment, as well as paying appropriate temporary total

disability, to date.  Concerning the claimant’s subjective complaints of pain in his

back, right hip and right thigh, the claimant has failed to prove any additional

compensable injuries.  In order to prove a compensable injury, a claimant must

prove, among other things, a causal relationship between his employment and the

injury.  McMillan v. U.S. Motors, 59 Ark. App. 85, 953 S.W.2d 904 (1997).  Objective

medical evidence is necessary to establish the existence and extent of an injury, but

is  not  essential  to  establish  the  causal  relationship  between  the  injury  and

a work-related accident.  Horticare Landscape Mgmt. v. McDonald, 80 Ark. App. 45,

89 S.W.3d 375 (2002).  Again, objective findings are those findings which cannot

come under the voluntary control of the patient.

First, the claimant has failed to offer any objective medical evidence to

establish the existence of any injury in addition to the admitted left knee injury.  The

record reflects that the claimant failed to voice any complaints of any physical

problems beyond the left knee injury to his employer.  Admittedly, the record reflects
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that subsequent to the left knee injury, the claimant walked with an altered gait.  In

fact, the authorized treating physician ordered an MRI of the right hip which was

negative.  The record reflects that the claimant had pre-existing back problems, and,

in fact, had previously been diagnosed by Dr. Kosinski as having degenerative disc

disease to the lumbar spine and to a lesser degree, the thoracic spine.  Despite the

lack of medical evidence supported by objective findings to establish the existence

of any additional injuries other than the claimant’s left knee, the claimant has

requested medical treatment for his back, right thigh, and hip.  The claimant’s

authorized treating physician, Dr. Spencer Guinn, issued a statement in which he

acknowledged the claimant reporting pain in the right thigh, hip, and back.  He

further offered an opinion that “it is possible” that the pain in the left knee, right

thigh, and hip, and back all have the same etiology.  (Jt. Ex. A, p.31)

Medical evidence is not ordinarily required to prove causation.  See, Wal-

Mart v. VanWagner, (supra).  However, if medical opinion is offered, the opinion

must be stated within a reasonable degree of medical certainty.  Freeman v.

ConAgra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2000).

Clearly, the medical opinion of Dr. Guinn is not stated within a reasonable

degree of medical certainty.  As repeatedly pointed out, there is no medical

evidence to support any injury other than the left knee.  While it is possible that the

claimant’s altered gait may have aggravated a pre-existing back condition and

caused an exacerbation of symptoms, there is no medical proof of a back injury.
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The claimant was not a credible witness.  He was unaware of what caused his

alleged symptoms.  During his testimony, he appeared cautious and at times

unresponsive.  He failed to disclose prior back treatment during his discovery

deposition.  In my opinion, it would require sheer speculation and conjecture to

conclude that the claimant’s physical problems and need for treatment are in any

way causally connected to his September 19, 2012, left knee injury.  Conjecture and

speculation, however plausible, cannot be permitted to supply the place of proof.

Dena Construction Company v. Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979);

Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

The burden of proving the job-relatedness of an alleged injury rests with the

claimant.  After reviewing the evidence in this case impartially and without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

he sustained a compensable injury in addition to the admitted injury to his left knee.

Accordingly, the within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


