
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G208200

ROGER D. REED, EMPLOYEE CLAIMANT

TURNER INDUSTRIES GROUP, LLC, EMPLOYER RESPONDENT

ACE AMERICAN INSURANCE COMPANY/
GALLAGHER BASSETT SERVICES (TPA),
INSURANCE CARRIER RESPONDENT

OPINION FILED NOVEMBER 22, 2013

Hearing before Administrative Law Judge Elizabeth W. Hogan on September 20,
2013, at Pine Bluff, Jefferson County, Arkansas.

Claimant represented by Mr. Robert J. James, Attorney at Law, Little Rock,
Arkansas, and Mr. J. R. Baber, Attorney at Law, Fayetteville, Arkansas.

Respondents represented by Mr. William C. Frye, Attorney at Law, North Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees. 

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102(B)(iv)(a)(b).  All other issues are reserved.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

September 18, 2012, at which time the claimant fell and broke his right ankle.

Some benefits ($3,400.00) were paid before the claim was controverted.  In the

event this claim is determined to be compensable, the compensation rate is

$284.00/$213.00.
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The claimant contends he is entitled to payment of medical expenses,

temporary total disability benefits from September 19, 2012, to a date yet to be

determined and attorney’s fees.

The respondents contend the claimant did not sustain a compensable injury

based on a positive drug test taken on the same day as the accident.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript along with the unsworn statements of Mark Wuest and Dr. M.

Khalid-Abasi, and the parties’ briefs incorporated by reference.

The following witnesses testified at the hearing:  the claimant who used

crutches and his mother, Linda Lawrence; co-worker, Jimmy Choate;

superintendent, Eddy Vance; and safety manager, Will Huyck.

The claimant, age 50 (D.O.B. October 9, 1963), has a high school education

with vo-tech training in the electrical field.  He has worked for seven other employers

and was self-employed for a time.  For the past 10 to12 years he has lived with his

mother.  He began work for the respondent employer in 2010.  He was laid off for

a time but when he was re-hired he was given an employee handbook outlining the

company’s drug policy.  His health history includes asthma although he smokes

cigarettes.  The claimant also has a history of drug use (meth and marijuana), felony

convictions, and violence.  In the past, he has also lied about his history of drug use

to his physicians.  The claimant admitted using meth eight or ten years ago for less

than a year in duration however he was convicted in 2007 of intent to manufacture

meth.  About three months before the accident at work, he was in an altercation with

his son.  He explained that meth use causes him dizziness and hyperactivity.

The claimant was injured in the afternoon on September 18, 2012, when he

missed a step descending a ladder and fell on concrete, breaking his ankle.  The
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injury required surgery to implant hardware but his recovery was prolonged by

infection requiring intravenous antibiotic therapy.  He has not been able to return to

work as his job involved climbing and pulling cable and conduit.  He is at risk for

developing osteomyelitis and may require an artificial ankle some time in the future.

The claimant has applied for Social Security Disability.  

The claimant testified that the accident was caused by an angle iron slightly

behind the rung of the ladder (see pictures).  After the accident, the claimant tested

positive for meth.  He stated he does not remember consenting to a drug test or

being tested.  He also does not recall Dr. Abasi calling him to give him the test

results on September 25.

The claimant testified he arrived at work between 6:30–6:45 a.m., signed in

at the guard shack, got his assignment,  and ate lunch with co-workers before the

accident happened in the afternoon.  The claimant’s mother, co-worker Jimmy

Choate, and superintendent Eddy Vance testified the claimant was not exhibiting

any symptoms of drug use on the day in question.  This testimony is at odds with

the expert testimony that the claimant’s test results showed a significant level of

meth in the claimant’s system.

Eddy Vance testified the respondent employer has a no tolerance drug policy

which is explained in the employee handbook.  Employees are also trained to use

a three-point safety system on ladders to prevent falls.

Will Huyck, safety manager, testified angle irons are placed seven inches

from the ladder unless unavoidable.  In this case, the angle iron was 4 3/25 inches

from the ladder.

Mark Wuest is a toxicologist employed by a lab that performs drug tests for

employers.  He reviewed the lab’s chain of custody protocol and found the integrity

of the claimant’s urine sample to be acceptable.  He also explained the cutoff limits
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and calibration controls of drug testing as well as quality control measures used by

the lab.  Mr. Wuest stated that if there is a presumptive positive on the screening

test, then a second test is performed to confirm the results.  The claimant’s sample

tested positive for amphetamines and the second test confirmed

methamphetamines.

Mr. Wuest is the lab director but he did not personally perform the testing of

the claimant’s sample.  He also stated he could not determine a person’s

impairment or when the drug was taken based on the drug test.  He explained that

some over-the-counter and prescription medications could cause a positive drug

screen but he didn’t exclude those by performing an isomer test (which was not

ordered by the employer).

Dr. Khalid-Abasi, a certified Medical Review Officer with the Occupational

Medicine Clinic, explained that he contacted the claimant by phone on September

24, 2012, and confirmed his identity by asking for his date of birth and last four

digits of his Social Security number.  He stated that the claimant was asked if he

was satisfied with the collection process and whether he was taking any

medications.  The claimant indicated he had a prescription for Albuterol, an asthma

inhaler, and he had received morphine in the hospital.  The Doctor stated that

Albuterol would not affect the results of the drug test.  He explained that certain

drugs like Adderall, Vyvanse, Zydrex, Vicks Vapoinhaler, and drugs for Parkinson’s

disease, could affect the drug test.  However, the claimant testified he was not

taking any over-the-counter or prescription drugs that would explain the positive

drug screen.  The Doctor described the side effects of meth as anxiety, irritability,

unpredictability, lack of focus, insomnia, paranoia, and aggression.  These

symptoms result in decreased productivity at work and increased accidents making

the drug user a danger to himself and others.
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. . . there’s a great chance with their generally (sic) difficulty focusing
and being able to focus on job tasks, climbing a ladder increases your
chance of falling or reaching too far and falling off the ladder and
having a major accident.

Attorney Frye:  How about misstepping?

Doctor:  Yes.
* * *

Doctor:  With taking meth, short-term and long-term, there’s – initially
people may take it because they feel, you know, it gives them energy,
it gives then focus, but that’s only a very short time.  What happens
is they begin to lose focus, they begin to not be able to concentrate
on a job that they’re doing.  They take risks and become erratic and
increase their chance of having accidents.  So misstepping, climbing
a ladder, leaning out too far, things that if they weren’t taking those
sort of medicines, you would think about before you began to do
those type of activities.

Frye:  The level of meth and amphetamines that he had in his system,
is that a high level, a low level?

Doctor:  The cutoff for the positivity on those is 500 nanograms per
milliliter, so it’s a significant amount.  (The claimant’s test was
21,861.)

Frye:  Okay.  Is there any way to quantify about how far out it was
when he took the meth?

Doctor:  Meth will generally be positive up to two to four days after the
last usage.  That’s probably as far as you can quantify it.

* * *

The urine sample is more accurate than say oral fluids or even the
hair sampling.

* * *

The Doctor explained that his assistant oversees the drug testing.  She is a

medical technologist but he was unsure of her training.  The Doctor stated he was

unaware that the claimant was taking narcotics when he consented to the drug test.

Attorney Baber:  How long is a person impaired after ingesting
methamphetamine?

Doctor:  The amphetamine generally doesn’t stick around a long time.
The half-life of the elimination is about twelve hours.  So they can be
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impaired up to that time, anywhere from eight to twelve hours,
sometimes less.

Baber:  In this case you can’t testify within a reasonable degree of
medical certainty that this donor took something to explain this
positive test three days before the test or an hour before the test, can
you?

Doctor:  With reasonable certainty with the results present, I can say
that this donor did take something that showed up positive in the test.

Baber:  But you can’t say whether it was three days ago or an hour
before?  You can’t tell us when?

Doctor:  I can say within two to four days.

Baber:  Okay.

Doctor:  But I can’t say that it was – I can’t exactly pinpoint when he
took it.  I can give just a reasonable supposition there.

Baber:  And you can’t say within a reasonable degree of medical
certainty how much dextroamphetamine was found in the urine, can
you?

Doctor:  With this, no.

Baber:  And you can’t testify within a reasonable degree of medical
certainty that this donor was actually impaired?

Doctor:  No, I cannot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant tested positive for meth after descending a ladder and falling,

breaking his ankle.  He was not taking any over-the-counter or prescription

medications to explain the positive drug screen.  The claimant was aware  of  the

respondent employer’s  drug  policy  and  risk  of  injury  to  himself and co-workers

if impaired.  The claimant also has a long history of drug use, which the lay

witnesses were unable to detect, and a felony conviction for intent to manufacture

meth.  I find the claimant is not a credible witness.
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Ark. Code Ann. §11-9-102(4)(B)(iv)(a)(b):

Compensable injury does not include:

Injury where the accident was substantially occasioned by the use of
alcohol, illegal drugs, or prescription drugs used in contravention of
physician’s orders.

The presence of alcohol, illegal drugs, or prescription drugs used in
contravention of a physician’s orders shall create a rebuttable
presumption that the injury or accident was substantially occasioned
by the use of alcohol, illegal drugs, or prescription drugs used in
contravention of physician’s orders.

After reviewing the lay testimony and expert opinions, I find the claimant has

failed to meet his burden of proof by a preponderance of the evidence of record.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on September 18, 2012, at which time the claimant fell
and broke his right ankle.  Some benefits ($3,400.00) were
paid before the claim was controverted.  In the event this claim
is determined to be compensable, the compensation rate is
$284.00/$213.00.

2. Drugs were detected in the claimant’s system on the day of the
accident by a reasonable and valid drug test.  The claimant
has failed to rebutt the presumption that he was impaired by
illegal drug use when he sustained an injury at work.
Therefore, the claimant did not sustain an injury that is
compensable.

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


