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Hearing before Chief Administrative Law Judge David Greenbaum on July 25,
2013, at Marion, Crittenden County, Arkansas.

Claimant represented by Mr. Bill E. Bracey, Jr., Attorney-at-Law, Blytheville,
Arkansas.

Respondents #1 represented by Ms. Melissa Wood, Attorney-at-Law, Little
Rock, Arkansas.

Respondent #2 represented by Ms. Christy L. King, Attorney-at-Law, Little
Rock, Arkansas, waived its appearance.

STATEMENT OF THE CASE

A hearing was conducted on July 25, 2013, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on June 26, 2013,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions
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were correctly set out in the Prehearing Order subject to further clarification

concerning respondent #1's position on the issue of wage-loss disability as set

out below.  A copy of the Prehearing Order was introduced, without objection,

as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer relationship existed

between the claimant and respondents #1 at all relevant times, including

August 16, 2011; that the claimant sustained a compensable back injury on

said date; that he earned sufficient wages to entitle him to compensation rates

of $288.00 per week for temporary total disability and $216.00 per week for

permanent partial disability; that respondents #1 had paid various indemnity,

as well as all medical benefits; and that respondents #1 had specifically

controverted claimant’s entitlement to wage-loss disability.

By agreement of the parties, the following issues were presented for

determination:

1) Whether the claimant was entitled to additional temporary total

disability.

2) The extent of claimant’s permanent disability.

3) The extent of controversion by respondents #1.

Claimant contended, in summary, that his healing period ended on or

about October 24, 2012, when Dr. Campbell assigned a seven percent (7%)
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whole body impairment; that he was entitled to temporary total disability

through said date; that he was permanently totally disabled or, alternatively,

entitled to wage-loss disability in an amount to be determined by this

Commission; and that respondents #1 had controverted the claimant’s

entitlement to the  impairment rating, as well as all wage-loss disability.

The respondents #1 contended that it had paid all appropriate

temporary total disability, while maintaining that the claimant returned to work

for the employer prior to the impairment rating being assigned; that it

accepted and paid the seven percent (7%) impairment without controversion

while acknowledging that it had controverted wage-loss disability, if any.  At

the hearing, respondents #1 asserted that the employer, at all times, provided

work to the claimant within his restrictions, and that the claimant voluntarily

retired in September, 2012, and that the claimant was, therefore, not entitled

to wage-loss disability.

Respondent #2 deferred to the outcome of litigation and had not

controverted benefits in the event the claimant was found to be permanently

and totally disabled. 

In addition to the claimant, James Williams was called as a

corroborating witness in his behalf.  Donald Jenkins was called as a witness

by the respondents.  In addition, respondents introduced the evidentiary
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deposition  of  Richard  Atwill  in  support  of  its  position  on  entitlement  to

wage-loss disability.   The record in this claim is composed of the transcript

of the July 25, 2013, hearing containing numerous exhibits, together with the

evidentiary deposition of Richard Atwill which was introduced as

“Respondent’s Exhibit C” and retained in the Commission file in bound form,

together with a DVD surveillance conducted by Meridian Investigative Group

which conducted a surveillance on February 15, 16, and 21, 2012.  The DVD

was introduced as “Respondent’s Exhibit E” and retained in the Commission

file.  The narrative report was introduced as “Respondent’s Exhibit B, pp.19-

24.”

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence,
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that he is entitled to additional temporary total disability.

4. The claimant has failed to prove that he is entitled to permanent partial

disability benefits in excess of the seven percent (7%) whole body

impairment which was accepted and paid by respondents #1.

5. The employer, at all times, made suitable employment available to the

claimant within his physical restrictions until such time that the claimant

took voluntary retirement.

6. The claimant has failed to prove that respondents #1 controverted the

claimant’s seven percent (7%) impairment rating which it accepted and

paid upon receipt of a report documenting same.

7. Issues not addressed herein are specifically reserved.

DISCUSSION

The relevant facts in this claim are basically undisputed.  The claimant,

Delove Redd, is sixty-two (62) years old.  He has an eleventh grade

education.  The claimant began working for the Blytheville School District in

1982.  The claimant was employed as a custodian for the school district.

During the almost thirty (30) years of employment, the claimant sustained

several injuries, the last injury occurring on August 16, 2011.  The record

reflects that the claimant sustained a prior right shoulder injury, prior left knee

injury, as well as a prior back injury, all of which the employer accepted and
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paid appropriate benefits.  The claimant’s most recent injury was sustained on

August 16, 2011, as the result of a specific incident while helping a co-worker,

Broderick Harris, lift a fifty-five (55) gallon drum over into a large dumpster.

Again, respondents exercised good faith in meeting its obligations under our

workers’ compensation laws by promptly providing the claimant with medical

treatment.  The claimant was initially examined by Dr. James Russell.  The

claimant was subsequently referred to Dr. John Campbell, a neurosurgeon in

Jonesboro, Arkansas.  Following an MRI, the claimant was diagnosed as

having sustained a small central L4-L5 disc herniation which was treated

conservatively.  The claimant did not undergo any surgery related to the injury.

(Cl. Ex. A, p.1-2)

The claimant was subsequently released to return to work with a twenty

(20) pound lifting restriction.  In fact, the claimant returned to work for the

employer herein which made work available to the claimant within the

restrictions imposed by the doctors.  Although the claimant maintained that it

was his intention to continue working until age sixty-six (66), he elected to

retire at age sixty-two (62) and draw both social security retirement, as well as

his retirement from the school district.  The claimant candidly conceded that

his former employer provided him with restricted-duty work at the same salary

until he elected to take retirement.  (Tr.19, 30-33)
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Donald Jenkins testified on behalf of the respondents.  Mr. Jenkins is

the maintenance supervisor for the school district.  Mr. Jenkins testified that

once the claimant was released with restrictions, he, at all times, made work

available within the restrictions imposed.  He further stated that if the claimant

had not retired, he would have continued to provide work within the claimant’s

physical restrictions.

Richard Atwill, the superintendent of the Blytheville Schools, testified by

telephonic deposition.  Mr. Atwill also testified that the claimant was provided

assistance at all times following his return to work and that the employer

always made work available within the claimant’s restrictions until the claimant

retired on or about July 11, 2012.  Mr. Atwill further stated that the claimant

was not considered an at will employee due to the school contract and public

policy, maintaining that if the claimant had not retired, he could have

continued to work and receive the same hours and pay that he received prior

to the injury.  (Resp. Ex. C)

ADJUDICATION

Compensation for permanent partial disability for unscheduled injuries

are set out in Ark. Code Ann. §11-9-522.  It provides, in part:

(b)(1)     In considering claims for permanent partial disability
benefits in excess of the employee’s percentage of permanent
physical impairment, the Workers’ Compensation Commission
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may take into account, in addition to the percentage of
permanent physical impairment, such factors as the employee’s
age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

(2)     However, so long as an employee, subsequent to his or
her injury, has returned to work, has obtained other employment,
or has a bona fide and reasonably obtainable offer to be
employed at wages equal to or greater than his or her average
weekly wage at the time of the accident, he or she shall not be
entitled to permanent partial disability benefits in excess of the
percentage of permanent physical impairment established by a
preponderance of the medical testimony and evidence.

(c)(1)     The employer or his or her workers’ compensation
insurance carrier shall have the burden of proving the
employee’s employment, or the employee’s receipt of a bona fide
offer to be employed, at wages equal to or greater than his or her
average weekly wage at the time of the accident.

(2)     Included in the stated intent of this section is to enable an
employer to reduce or diminish payments of benefits for a
functional disability, disability in excess of permanent physical
impairment, which, in fact, no longer exists, or exists because of
discharge for misconduct in connection with the work, or
because the employee left his or her work voluntarily and without
good cause connected with the work.

It is undisputed that the claimant voluntarily retired.  It is further

undisputed that the employer, at all times, made work available to the

claimant within his physical restrictions, and, but for his voluntary retirement,

would have continued to make work available to the claimant within the

restrictions imposed.  A claimant will be barred from receiving benefits for

wage-loss disability under sub-division (c)(2) of §522 if, but for his voluntary
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termination of his employment, he would still be employed and, thus barred

from receiving such benefits because of the provisions of sub-section (b).  J

B Drilling Co. v. Lawrence, 45 Ark. App. 157, 873 S.W.2d 817 (1994).

TEMPORARY TOTAL DISABILITY

Temporary total disability is that period within the healing period in

which an employee suffers a total incapacity to earn wages.  Arkansas State

Highway and Transportation Department v. Breshears, 272 Ark. App. 244,

613 S.W.2d 392 (1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244,

878 S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or

any other employment, the wages which the employee was receiving at the

time of the injury.  The Commission may consider the claimant's physical

capabilities and evaluate his ability to engage in any gainful employment.  The

claimant bears the burden of proving both that he remains within his healing

period and, in addition, suffers a total incapacity to earn pre-injury wages in

the same or other employment.  see, Palazolo v.Nelms Chevrolet, 46 Ark.

App. 130, 877 S.W.2d 938 (1994).

The record reflects that the claimant received appropriate temporary

total disability until he returned to work for the employer herein.  After the

claimant returned to work, he voluntarily terminated his employment by taking
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early retirement.  Thus, the claimant is not entitled to temporary total disability.

The only remaining issue concerns the extent of controversion.

Respondents #1 have controverted claimant’s entitlement to wage-loss

disability.  The claimant has failed to prove entitlement to wage-loss disability.

Admittedly, respondents did not pay the claimant permanent impairment

benefits until the claimant’s attorney obtained a disability rating from the

claimant’s primary treating physician, Dr. John Campbell.  However, once the

impairment rating was assigned, respondents promptly accepted and paid the

seven percent (7%) impairment.  Accordingly, the claimant has failed to prove

that respondents #1 have controverted the impairment.

I feel compelled to point out that during the hearing, the claimant

indicated that since he retired, he no longer has health insurance while, at the

same time, indicating that he needed additional medical treatment for his

back.  However, claimant’s entitlement to additional medical treatment was

not raised as an issue and is, therefore, specifically reserved.

The claimant has the burden of proving, by a preponderance of the

evidence, that he is entitled to additional compensation benefits.  In

determining whether the claimant has sustained his burden of proof, the

Commission shall weigh the evidence impartially, without giving the benefit of

the doubt to either party.  Ark. Code Ann. §11-9-704(c)(4).  Wade v. Mr.
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Cavanaugh’s, 298 Ark. 364, 768 S.W.2d 521 (1989).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find the claimant has failed to prove that

he is entitled to the benefits requested.  Accordingly, the within claim is hereby

respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


