
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. G109443 & G109726

ALEX RANKIN, EMPLOYEE CLAIMANT

MARCK RECYCLING & WASTE 
SERVICES, INC., EMPLOYER RESPONDENT

FIRSTCOMP INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED OCTOBER 22, 2013

Hearing before Chief Administrative Law Judge David Greenbaum on the 23rd day
of August, 2013, in Jonesboro, Craighead County,  Arkansas.

Claimant represented by Honorable M. Scott Willhite, Jonesboro, Arkansas.

Respondent represented by Honorable Melissa Wood, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on August 23, 2013 to determine whether the 

claimant was entitled to additional workers’ compensation benefits. 

A prehearing conference was conducted on July 24, 2013 in the above styled

claims, and a Prehearing Order was filed on said date.  In addition, these claims

have an unusual procedural history and have been the subject of a prior hearing.

At the within hearing, the parties announced that the stipulations, issues, as well as

their respective contentions were properly set out in the July 24, 2013, Prehearing

Order subject to some further clarification set out below.  A copy of the most recent

Prehearing Order was introduced without objection as “Commission’s Exhibit 1".

It is undisputed that the claimant sustained compensable injuries to his right

eye and low back as a result of a compensable injury on October 24, 2011; that the
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claims were found compensable as reflected by a prior Opinion filed on June 4,

2012 from which no appeal was taken and is therefore a final decision and the law

of the case; and that respondents paid the benefits previously awarded. During the

July 25, 2013, conference it was further stipulated that the claimant’s healing period

ended on or about February 14, 2013; that the claimant was assigned a ten percent

(10%) whole body impairment on March 26, 2013 which respondents had accepted

and were in the process of paying; and that respondents had controverted

claimant’s entitlement to wage loss disability as well as all medical treatment

provided by Dr. Savu. 

By agreement of the parties, the following issues were presented for

determination: 

1. Claimant’s entitlement to wage loss disability, if any.

2. Claimant’s entitlement to pain management treatment by Dr. Kalin

Savu.

3. Late payment penalties.

During the prehearing conference the claimant contended, in summary, that

he was unable to return to his former employment with respondent and was entitled

to wage loss disability in the amount to be determined by this Commission, together

with a controverted attorneys fee on any additional permanent disability awarded.

The claimant further contended that he was entitled to continued pain management

treatment provided by Dr. Savu. In addition, the claimant contended that he was
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entitled to a penalty for inconsistent and untimely impairment benefits paid by

respondents. 

Conversely, the respondent contended that the claimant could not prove

entitlement to wage loss disability in excess of his impairment while maintaining that

the claimant had been released without restrictions; that any treatment provided by

Dr. Savu was both unauthorized and not reasonably necessary in relation to the

claimant’s injury; and that all impairment benefits had been paid in a timely manner.

At the hearing the claimant’s attorney was more specific on the late payment

penalties requested by specifying the dates that payments were late. Further,

claimant’s attorney for the first time requested that the Commission exercise it’s

discretion to award either a thirty six percent (36%) penalty for willful and intentional

late payments or hold respondents in contempt based upon how the consistently

late payment situation affected his client. Respondent’s attorney conceded that

some of the checks issued were late while disagreeing with all of the late payments

suggested. Respondents further contended that it was unaware that a penalty for

willful and intentional late payment was being asserted and requested that it be

allowed to supplement the record with the evidentiary deposition of the claim’s

adjuster, Chad Armstrong subsequent to the hearing. (Tr. 6-10)

The claimant was the only lay witness to testify at the hearing. The record is

composed solely of the transcript of the August 23, 2013, hearing containing

numerous exhibits, together with the evidentiary deposition of Chad Armstrong



-4-

which was submitted subsequent to the hearing and retained in the Commission file

in bound form. 

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant  has proven by a preponderance of the evidence that he is

entitled to wage loss disability in excess of the 10% impairment previously

assigned. After consideration of the claimant’s age, education, work

experience and other factors reasonably expected to effect the claimant’s

ability to earn a living, I find that a wage loss disability of 15% to the body as

a whole fairly reflects the extent of the claimant’s wage loss disability. 

4. The claimant has failed to prove that any treatment provided by Dr. Kalin

Savu was authorized and reasonably necessary in relationship to the

claimant’s admitted injury. 

5. Respondent’s are responsible for late payment penalties of indemnity
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benefits that were not paid timely. More specifically, respondents are

responsible for a late payment penalty in the amount of twenty percent (20%)

for any installments of Temporary Total Disability not paid within fifteen (15)

days after its due date, and, respondents are responsible for an eighteen

percent (18%) penalty for any late payment installments of permanent

impairment benefits not paid within fifteen (15) days after its due date

pursuant to Ark. Code Ann.§ 11-9-802. The claimant has failed to prove that

late payment of any installments of compensation was willful and intentional.

DISCUSSION

A prior hearing was conducted in these claims on April 13, 2012 and an

Opinion was filed on June 4, 2012 which is now a final decision and the law of the

case. Some of the findings of fact and conclusions of law contained in the prior

Opinion are set out below: 

1. The claimant has proven, by a preponderance of the credible evidence, that

on October 26, 2011, he sustained injuries to both his right eye, as well as

his low back which arose out of and during the course of his employment

with the respondent herein which resulted from a specific incident identifiable

in time and place of occurrence on said date, entitling the claimant to

appropriate workers’ compensation benefits.

2. The October 26, 2011, work-related incident resulted in a new injury and/or

an aggravation of the claimant’s pre-existing back condition and was not a
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recurrence of the otherwise compensable May 31, 2011, injury which had

fully resolved prior to October 26, 2011.

3. Respondents are responsible for all reasonably necessary medical and

related treatment following the claimant’s October 26, 2011, back injury, and

respondents remain responsible for continued reasonably necessary medical

treatment.

4. The claimant is entitled to temporary total disability benefits at the rate of

$205.00 per week beginning October 28, 2011, and continuing through an

undetermined date.

5. The claimant’s healing period had not ended as of the date of the within

hearing.

The claimant, Alex Rankin, testified in his own behalf at the August 23, 2013

hearing. He stated that following the prior hearing he underwent back surgery which

was performed by Dr. Terry Lichtor, a neurosurgeon with the Jonesboro

Neurosurgery Clinic. The claimant’s back surgery was performed on September 28,

2012. 

Dr. Lichtor issued a January 17, 2013 report which is set out in it’s entirety

below:

Alex Rankin underwent a left L5-S1 microdiskectomy on
9/28/12. The patient has noted some improvement in his lower back
and left leg. Wound is well healed. The patient walks with some
difficult, but no longer uses a cane. The patient has tried course of
physical therapy, but he did not find this to be particularly helpful. The
patient continues to experience non-radiating lower back pain. In light
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of the persistent symptoms, a follow-up lumbar myelogram was
obtained that reveals largely only some post-operative changes at the
L5-S1 level. The patient is a welder, and does not feel ready to return
to full work at this point. He should continue light duty until his follow-
up. I would recommend an exercise program at this point. I would like
to see the patient back in follow-up in one month. The patient was
given a prescription refill for hydrocodone (10/500mg) and baclofen
(10mg tid). (Cl. Ex. A, p.28)

The claimant returned to Dr. Lichtor on February 28, 2013, at which time Dr.

Lichtor opined that the claimant had reached maximum medical improvement. His

report states: 

Alex Rankin underwent a left L5-S1 microdiskectomy on 9/28/12. The
patient has noted some improvement in his lower back and left leg
pain. The wound is well healed. The patient walks fairly well at this
point. The patient has tried a course of physical therapy, but he did
not find this to be particularly helpful. The patient continues to
experience some episodic non-radiating lower back pain. In light of
the persistent symptoms, a follow-up lumbar myelogram was obtained
that reveals largely only some post-operative changes at L5-S1 level.
The patient is a welder, and does not fell (sic) ready to return to work
at this point. The patient has tried an exercise program but this has
not been particularly helpful. The patient has reached maximum
medical improvement regarding the microdiskectomy at this point. (Cl.
Ex. A, p.29)

The claimant returned to Dr. Lichtor on March 14, 2013, for a refill of his

hydrocodone. In his March 14, 2013, report Dr. Lichtor noted that the claimant might

benefit from treatment at a pain clinic but, did not make any referral at that time for

such treatment. (Cl. Ex. A, p.30)

Next, the claimant was referred to Dr. Terrence P. Braden, specifically, for

the purpose of assessing the extent of claimant’s permanent impairment. As
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reflected by the stipulations,  the parties agreed that the claimant was assigned a

ten percent (10%) whole body impairment on March 26, 2013 which respondents

have apparently accepted and paid. There is an issue concerning the timeliness of

the payment. (Cl. Ex. A, pp. 31-34)

The claimant returned to Dr. Lichtor again on May 2, 2013, for additional pain

medication, at which time Dr. Lichtor again stated that the claimant might benefit

from treatment at a pain clinic. 

Next, the claimant petitioned and received a change of treating physicians

from Dr. Terry Lichtor to Dr. Rebecca Barrett-Tuck. A change of physician order was

filed by the Workers’ Compensation Commission on May 15, 2013, scheduling the

claimant for an appointment with Dr. Barrett-Tuck for May 29, 2013. Dr. Tuck’s

assessment and recommendations are set out below:

Assessment

Just to recap Mr. Rankin’s history, he is a welder that had been
working he says a couple of years for Marck Waste Management
when he was injured in October almost three years ago. He did
undergo surgery by Dr. Lichtor nine months ago and reports that he
did well for a little while but apparently was still in physical therapy
when he re-injured his back while doing water therapy and has been
as he puts it going down hill since that time. He complains primarily
of pain in the mid low back and on his pain diagram mars his pain
located primarily in the mid low back. He also indicates to me that he
has a lot of pain in the right sacroiliac joint but in regards to his legs
the pain is more on the left than on the right even though he does
have right leg pain on occasion. He is walking with a cane indicating
that he can barely get around without it. As far as physical exam is
concerned, he doesn’t have any deficits. He is very stiff. When I first
came in to see him, he was lying on the stretcher. I did ask him to sit.
He managed to sit, and when I asked him to ambulate he literally was



-9-

only able to he says move at a snail’s pace carrying the cane with
him. His movements are so terribly slow that he is(sic) basically only
walked about 10'. 

1. Lower back pain 724.2
2. Lumbar Disc Degeneration 722.52
3. Lumbar Radiculopathy 724.4

Plan

I was struck by the appearance of pain that this young man
demonstrates and his inability to even ambulate in the face of such a
very, very small abnormality. I am not comfortable offering re-
exploration surgery for Mr. Rankin. I think it is unlikely that another
surgical procedure would relieve him of the type of disability that I am
seeing here in the office today. His pain is not just in the left leg. It
involves the entire low back as well as the right side and even on
occasion the right leg. Indeed the left is most significant. My major
concern is the severe inability to walk and the severe debility that I
see with such a very small radiographic lesion. I would recommend
that he be treated conservatively. I do realize that this is my opinion
and that another physician might have a different opinion. I did not
provide Mr. Rankin with medications. In general, I try to restrict most
of my narcotic prescriptions to patients that I have personally
operated on and are in their postop period. I will not plan to see Mr.
Rankin back in follow up. I don’t believe that I personally have
anything to offer him. 
(Cl. Ex. A, pp.42-43)

After the examination and evaluation by Dr. Barrett-Tuck the claimant

apparently returned to Dr. Lichtor and obtained a referral to Dr. Kalin Savu, a pain

management specialist with Northeast Arkansas Pain Medicine in Jonesboro,

Arkansas. Dr. Savu first examined the claimant on July 8, 2013. The claimant has

received treatment by Dr. Savu to include medication as well as epidural steroid

injections. As previously noted, respondents have controverted the treatment of Dr.

Savu maintaining that it was both unauthorized as well as not reasonably
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necessary. Suffice it to say that the claimant acknowledged that the epidural

injections only provided temporary relief. The claimant did submit a statement from

Dr. Barrett-Tuck opining that pain management was reasonably necessary medical

treatment for the claimant’s low back injury on May 31, 2011. Again, it is undisputed

that the referral to Dr. Savu was made my Dr. Lichtor, an unauthorized physician

rather than Dr. Barrett-Tuck and, further, that the claimant’s physical problems were

related to an October 26, 2011 work injury. (Cl. Ex. A, p.50) The claimant’s medical

treatment by Dr. Savu as been paid by Medicaid. (Tr. 18)

ADJUDICATION

By agreement fo the parties three issues have been presented for

determination. The primary issue concerns claimant’s entitlement to wage loss

disability, if any. 

The claimant is 36 years old. He has a high school education. The claimant’s

work history has included work in construction, as a brick mason, and as a welder.

For some unexplained reason, no medical opinions were obtained concerning the

specific restrictions on the claimant’s activities. However, in my opinion, given the

nature of his injury he cannot return to work in the heavy manual labor field without

risk of further injury. On cross examination it was further pointed out that due to a

preexisting visual deficit the claimant is unable to drive a vehicle which further

restricts some employment opportunities which would require him to drive. The

claimant is required to obtain transportation to and from a job site. The claimant has
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not returned to gainful employment. However, on cross examination the claimant

acknowledged that he had not made any diligent efforts to find a job. 

WAGE LOSS DISABILITY

The Arkansas workers’ compensation law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  In order to be entitled to any

wage-loss disability in excess of permanent physical impairment, the claimant must

first prove, by a preponderance of the evidence, that he sustained permanent

physical impairment as a result of the compensable injury.  Walmart Stores, Inc., v.

Connell, 340 Ark. 475, 10 S.W.3d 727 (2000); Needham v. Harvest Foods, 64 Ark.

App. 141, 987 S.W.2d 278, (1998).  If the employee is totally incapacitated from

earning a livelihood at that time, he is entitled to compensation for permanent and

total disability.  See, Minor v. Poinsett Lumber & Manufacturing Company, 235 Ark.

195, 357 S.W.2d 504 (1962).  Objective and measurable physical or mental

findings, which are necessary to support a determination of “physical impairment”

or anatomical disability, are not necessary to support a determination of wage-loss

disability.  Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).

A worker who sustains an injury to the body as a whole may be entitled to

wage-loss disability in addition to his anatomical loss.  Glass v. Edens, 233 Ark.

786, 346 S.W.2d 685 (1961).  The wage-loss factor is the extent to which a
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compensable injury has affected the claimant’s ability to earn a livelihood.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001); Cross v. Crawford

County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The

Commission is charged with the duty of determining disability based upon a

consideration of medical evidence and other matters affecting wage-loss, such as

the claimant’s age, education, and work experience.  Emerson Electric, supra;

Eckhardt v. Willis Shaw Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998);

Bradley v. Alumax, 50 Ark. App. 13, 899 S.W.2d 850 (1995).  Such other matters

may also include motivation, post-injury income, credibility, demeanor, and a

multitude of other factors.  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d

130 (1990); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);

Glass, supra.  A claimant’s lack of interest in pursuing employment with his

employer and negative attitude in looking for work are impediments to our full

assessment of wage-loss.  Logan County v. McDonald, 90 Ark. App. 409, 206

S.W.3d 258 (2005); Emerson Electric, supra.  In addition, a worker’s failure to

participate in rehabilitation does not bar his claim, but the failure may impede a full

assessment of his loss of earning capacity by the Commission.  Nicholas v.

Hempstead County Memorial Hospital, 9 Ark. App. 261, 658 S.W.2d 408 (1983).

The Commission may use its own superior knowledge of industrial demands,

limitations,  and  requirements  in  conjunction  with the evidence to determine

wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635
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S.W.2d 276 (1982).

However, so long as an employee, subsequent to his injury, has returned to

work, has obtained other employment, or has a bona fide and reasonably

obtainable offer to be employed at wages equal to or greater than his average

weekly wage at the time of the accident, he shall not be entitled to permanent partial

disability benefits in excess of the percentage of permanent physical impairment,

established by a preponderance of the medical testimony and evidence.  Ark. Code

Ann. §11-9-522(b)(2)(Repl. 2002).  The employer or its workers’ compensation

insurance carrier has the burden of proving the employee’s employment, or the

employee’s receipt of a bona fide offer to be employed, at wages equal to or greater

than  his  average  weekly  wage  at  the  time  of the accident.  Ark. Code Ann.

§11-9-522(c)(1).

Finally, Ark. Code Ann. §11-9-102(4)(F)(ii) provides:

(a)     Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)     If any compensable injury combines with a pre-existing disease
or condition or the natural process of aging to cause or prolong
disability or a need for treatment, permanent benefits shall be payable
for the resultant condition only if the compensable injury is the major
cause of the permanent disability or need for treatment.

“Major cause” is defined as a more than fifty percent (50%) of the cause.

Ark. Code Ann. §11-9-102(14).

Further, “disability” is defined as an “incapacity because of compensable
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injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. §11-9-102(8).

After a consideration of the claimant’s age, education, work experience

together with his ten percent (10%) physical impairment it is herein concluded that

the claimant has sustained an overall Permanent Partial Disability of twenty five

percent (25%) to the body as a whole, specifically, a ten percent (10%) whole body

impairment and a fifteen percent (15%) wage loss disability. 

ADDITIONAL MEDICAL TREATMENT

The claimant contends that he is entitled to continued pain management

treatment provided by Dr. Savu. Conversely, respondents maintain that treatment

provided by Dr. Savu is both unauthorized and not reasonably necessary. 

It is undisputed that the claimant petitioned and received a change of

physicians from Dr. Terry Lichtor to Dr. Rebecca Barrett-Tuck. Although, both Dr.

Lichtor and Dr. Barrett-Tuck opined that pain management treatment might benefit

the claimant it 

is undisputed that the referral to Dr. Savu was by an unauthorized medical provider.

Ark. Code Ann.§ 11-9-514 provides, in part, that any treatment or services furnished

or prescribed by any physician other than the one’s selected under the change of

physician rules, except for emergency treatment shall be at the claimant’s expense.

Again, the claimant petitioned and received a change of physicians to Dr. Barrett-

Tuck after which he obtained a referral by a physician who was no longer authorized
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to provide treatment. Further, the provisions of the Workers’ Compensation Act are

to be strictly construed. Finally, all of the claimant’s treatment by Dr. Savu has been

paid by Medicaid. Accordingly, because the referral was by an unauthorized

provider, the claimant has failed to prove that the treatment by Dr. Savu is the

responsibility of respondent. 

PENALTY

Ark. Code Ann.§ 11-9-802 provides for the payment of installments of

compensation. It is set out in it’s entirety below:

(a) The first installment of compensation shall become due on the fifteenth
day after the employer has notice of the injury or death, as provided in § 11-
9-701, on which date all compensation then accrued shall be paid.
Thereafter, compensation shall be paid every two (2) weeks except where
the Workers' Compensation Commission directs that installment payments
be made at other periods.

(b) If any installment of compensation payable without an award is not paid
within fifteen (15) days after it becomes due, as provided in subsection (a)
of this section, there shall be added to the unpaid installment an amount
equal to eighteen percent (18%) thereof, which shall be paid at the same
time as, but in addition to, the installment unless notice of controversion is
filed or an extension is granted the employer under § 11-9-803 or unless
such nonpayment is excused by the commission after a showing by the
employer that, owing to conditions over which he or she had no control, the
installment could not be paid within the period prescribed.

(c) If any installment payable under the terms of an award is not paid within
fifteen (15) days after it becomes due, there shall be added to such unpaid
installment an amount equal to twenty percent (20%) thereof, which shall be
paid at the same time as, but in addition to, the installment unless review of
the compensation order making the award is had as provided in §§ 11-9-711
and 11-9-712.

(d) Medical bills are payable within thirty (30) days after receipt by the
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respondent unless disputed as to compensability or amount.

(e) In the event that the commission finds the failure to pay any benefit is
willful and intentional, the penalty shall be up to thirty-six percent (36%),
payable to the claimant.

The claimant introduced payment history report from the respondent carrier

reflecting various payment of indemnity benefits. At the hearing the claimant for the

first time requested a thirty six percent (36%) penalty for willful and intentional late

payment. The claimant conceded that they did not have any direct evidence that the

late payments were willful other than the fact that they were late at least five (5)

different times. (Tr. 8-9)

Subsequent to the hearing, respondents offered the telephone evidentiary

deposition of Chad Armstrong. Mr. Armstrong testified that the carrier never willfully

and intentionally failed to pay indemnity benefits. Rather, Mr. Armstrong attributed

the late payments to “fell off task” which I interpreted to mean not enough support

staff to maintain the work of the office. While I find that the actions of the carrier in

making late payments to be extremely poor claims handling, which might merit

review by the administrative divisions of the agency, I cannot find that the actions

were willful and intentional. Accordingly, respondents are responsible for a twenty

percent (20%) penalty on all late payments of Temporary Total Disability previously

awarded as well as an eighteen percent (18%) penalty on permanent impairment

benefits acknowledged and paid untimely without an award. 



-17-

It appears that respondents have acknowledged and paid the a majority of

the late payment penalties; however, should there remain an underpayment

penalties must be paid in accordance with Ark. Code Ann.§11-9-802.

AWARD

Respondent, FirstComp Insurance Company is hereby directed and ordered

to pay to the claimant Permanent Partial Disability benefits at the rate of one

hundred fifty-four dollars ($154.00) per week beginning February 15, 2013 and

continuing for 112.5 weeks, representing an overall Permanent Partial Disability of

twenty-five percent (25%) to the body as a whole, specifically, a ten percent (10%)

impairment previously acknowledged, together with a 15% wage loss awarded

herein. 

All accrued benefits shall be paid in lump sum and without discount, and,

respondents may claim credit for the permanent impairment benefits previously

paid. 

Additionally, claimant’s attorney, M. Scott Willhite, is hereby awarded the

maximum statutory attorneys fee on this entire award pursuant to Ark. Code Ann.§

11-9-715. This ward shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                 

            DAVID GREENBAUM                              
Chief Administrative Law Judge            
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