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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F909655

JAMES H. RANDOLPH, 
EMPLOYEE CLAIMANT

STAFFMARK, 
EMPLOYER RESPONDENT

CHARTIS CLAIMS, INCORPORATED,
INSURANCE CARRIER/TPA                                  RESPONDENT

                 OPINION FILED JANUARY 25, 2013                   
        
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA L.
BLACK, in Russellville, Pope County, Arkansas.

The claimant was represented by The Honorable Gary Davis,
Attorney at Law, Little Rock, Arkansas.  

Respondents were represented by The Honorable Joseph H. Purvis,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on November 28,

2012, in Russellville, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on August 20, 2012.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing. 

The following stipulations are hereby accepted:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including October 26, 2009.

3.  At that time, the claimant sustained compensable

injuries to his head and spine as a result of a fall in the

warehouse.   

4.  The claimant's average weekly wage at the time of his 

compensable injury was $478.  His temporary total disability rate

is $319, and permanent partial disability is $239.

5.  The respondents accepted this claim as compensable and

continued to pay temporary total disability compensation, and

medical benefits since the date of the injury.

6.  On October 21, 2011, the claimant was determined to be

permanently and totally disabled.  This claim was accepted by the

respondents, and they began payment of permanent and total

disability benefits.

   7.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

8.  The parties have reached an agreement concerning home

health care payments, and transportation, in form of a customized

van. 

By agreement of the parties, the issue to be litigated at the

hearing was as follows: whether the respondents should be required
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to purchase the claimant a modified home, and property. 

   The claimant’s and respondents’ contentions are set out in

their responses to the Prehearing Questionnaires.  These are hereby

incorporated herein by reference.  At the time of the hearing, the

parties offered additional contentions.  These are set forth in the

hearing transcript, and are hereby incorporated herein by

reference.

     The documentary evidence submitted in this case consists of

the hearing transcript of November 28, 2012, and the documents

contained therein.    

The following witness testified at the hearing: the

claimant.           

                         DISCUSSION

     At the time of the hearing, the claimant was fifty years

old.  He has an eighth grade education, and is able to read and

write.  As of the date of the hearing, the claimant lived in

Russellville.  The claimant verified that the respondents have

now provided him with a handicap accessible van.  Just prior to

the hearing, the parties resolved the issue of some previous

attendant care services, which were provided by his mother before

the insurance-carrier started providing professional services.

     The claimant’s compensable injury occurred on October 26,

2009.  According to the claimant, his accidental injury was

sustained on the premises of a place called Americold.  He

testified that Americold is a freezer plant where ConAgra and
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Tyson store their product until it can be shipped in or out of

the facility.  

     The claimant incurred a fall while working for the

respondent-carrier.  He verified that he sustained a T-11

fracture of his thoracic spine.  The claimant agreed that he has

paralysis from his mid-back(belly button) down.  He is able to

use his arms, but has no use of his legs.  The claimant uses a

motorized wheelchair get around.  During his compensable fall,

the claimant also hit his head, and incurred a closed head

injury.  

     With respect to his living arrangements prior to his

accidental injury, the claimant lived with his mother in an

apartment, in Dardanelle.  They had lived there two or three

years.  The claimant testified that this was a three bedroom

apartment.  According to the claimant, he moved home to help his

mother with whatever she needed.  The claimant testified that his

mother is now seventy years old.  She recently had a major

stroke, and is not physically able to assist the claimant.  He

testified that as of the date of the hearing, his mother was

confined to Little Rock Baptist Hospital, in the ICU Stroke Unit.

     At the time of hearing, the claimant lived in a rent house.  

He pays $650 per month in rent.  The claimant and his mother

began living on this rental property after his accidental injury. 

He agreed that respondents are providing him with nursing

services.

     Regarding his home, the claimant testified that he has a
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front room that is connected to a hallway that connects to the

rest of the house.  He verified that the front room/living room

is very small.  In this area of his house, the claimant has a

couch, a couple of chairs, and a TV.  He denied that there is

enough room for his wheelchair.  Upon being questioned as to

whether he goes into the living room very often, the claimant

stated that he does not go that way, because his wheelchair is

too wide to go inside of that room.  The claimant denied that the

hallway door has not been modified.  

     However, the claimant next testified:

A Now, I’ve been in the front room on occasions, but it's
very hard for me to do it, to get in there with the
furniture and that doorway.  You know, I can just barely
ease through there to get in there.

Q Okay.  But you're not comfortable trying to get into
there?

A Yes.  Yes.

     The claimant denied that he is able to enter or exist his

home through the front door because the respondent-insurance

carrier has not modified it.  However, he admitted that is able

to enter the house through the back door.  The claimant further

admitted that they have provided him with a ramp.       

     With respect to the claimant’s bedroom, he essentially

testified that it is immediately off the hallway, and is located

between the front room and dining room.  He denied that his

bedroom doorway has been modified.  Therefore, the claimant

stated that it is difficult for him to get in and out of his
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bedroom.  

     The claimant explained:

Q Okay.  There's a shower in --

A -- and I've broke the commode trying to get in there,
and I’ve nicked the doorway and all that right there trying
to get in there.  You know, it's just all kind of -- I can't
hardly get into any of the rooms in my house other than the
dining room.

Q When you say you nicked the doorway, you tore the sheet
rock up around that home in places because of --

A Yeah, yes --

Q -- bumping into it?

A -- I did, right straight across from my room.

Q The hallway itself, is that --

A That is real narrow, and I got -- just tried to go into
the bedroom, and I get in there, and I'm able to turn around
and back up to the bed where -- but coming out, my -- down
here in my footing part of it, if you don't catch it just
right, it busts through that sheet rock.  There's all kinds
of scars on the wall where I've been trying to get out of
there.

Q You don't even have enough room in that bedroom to get
--

A No.  No.

Q -- your wheelchair --

A Just --

Q -- beside the bed?

A Well, I get my chair in there, and I am able to back up
to the bed.

Q You can back it up to the bed?

A Yes, and then my --
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Q Can you get to the side of your bed?

A No.  No, the other side, I can't.

Q All right.  Back to the bathroom then.  Okay?

A Okay.

     According to the claimant, he has broken the bottom of the

commode twice.  He essentially testified that his nephews

replaced the commode for him each time.

     The claimant testified:

Q Okay.  The facility in which you're bathing, is it a
shower, or a tub, or what?

A It's a shower and a tub.  What it is, it's a tub, but I
was able to get through workmen's comp a shower bench.  Part
of it sticks in the commode, I mean, bathtub, and then part
of it sticks out.

Q Because the shower is not even big enough to hold the
bench?

A No -- well, it is big enough to hold the bench, but I
have to slide over there --

Q Okay.

A -- the tip of my chair to the bench, and then back to
it,  and there's hardly no room at all.  She tells me,
there's no room for this big girl, excuse my language, but
that's the way she had said it, though.

Q What about -- now, do you have some grab-bars or some
things like that?

A Yes.  Yes, I have a grab-bar on the inside of the tub
that I can hold on to, but I just slide over on that bench,
and I give myself a shower --

Q Okay.

A -- you know, so I have the sprayer head and sit there
and bathe up, and then she helps me slide back on the chair,
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and then I back out of the shower room, I mean, the
bathroom.

     The claimant testified that his bathroom sink has cabinetry

below it, and as a result he is unable to get close to it.  He

denied that the mirror has been modified for his use.  According

to the claimant, his in-home health care nurse (Renae), sets him

up in the dining room on the bar, in order to allow him to shave

with a mirror.     

     He testified that he spends the majority of his time in the

dining room area, which is hooked to the kitchen.  The claimant

testified that he has a TV in this area.  He denied that the

kitchen cabinetry has been modified.  

     Specifically, the claimant testified:

Q All right.  Well, let's talk about -- I mean, are you
able to -- I mean, the refrigerator is there --

A But I can't get into it, because I go one way in it and
one way out, and I'm going all the way to the end of it, and
I can't open the refrigerator door, you know, to get into
it, so.

Q Do you have to have one of the ladies help you --

A Yes.

Q -- get something out of the refrigerator?

A Yes.

Q What about cooking, are you able to cook anything?
A No, sir, they do the cooking and stuff for me.

     The claimant testified that the carport is attached to the

back of the house, which is near the den and kitchen area.  He
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verified that there is a sliding door for existing the house. 

The claimant denied that this door has been modified, or that its

an emergency door.  He admitted that he uses the carport, as a

patio.

     Upon further questioning, the claimant testified:

Q Okay.  And what about the ramp, where is the ramp
located?

A It's right there in front, because it connects.  It's a
portable ramp, and you can put it up in the front of the
doorway, or wherever, and get in and out of the house, and
that's the way I've got it.

Q There's not a -- it's a portable ramp?

A It's a portable ramp, yes.

Q Okay.

A And it just folds up, and you can take it with you, or
whatever.

Q Okay.  But you don't have a ramp permanently --

A No.
    
     The claimant testified that he needs a ramp, in order to get

through the glass screen door.  However, he admitted that his

temporary ramp comes in handy when he is traveling.  The claimant

verified that none of the doors in the home has been modified. 

Nor have any of the rooms been modified.  The claimant further

verified that the only things in the way of modifications to his

home have been some bars in the bathroom, the bench in the

bathroom, and a temporary ramp.       

     On cross examination, the claimant admitted that he has 
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lived in the current facility two and a half years.  He admitted

that he and his mom picked this place out together.  The claimant

verified that he and his mom have never actually owned a place,

they have always rented.  

     The claimant explained:

Q Okay.  You were in a wheelchair at that time, were you
not?

A I was in a wheelchair, yes.

Q What was it that caused you to pick that place at that
time?

A Well, at that time, I was in my rolling chair around
the house and stuff, and that had been great for that, you
know.  But I've got this riding wheelchair, because that
push-chair was causing me more pain to sit in than it would
be anything else, so.

Q When did you get the motorized chair?

A I got -- I don't know when I got the motorized chair,
to be honest with you.

     Under further questioning, the claimant admitted that he has

not looked into another apartment that would be handicap

accessible in the Russellville area.  

     He explained:

Q Why is that?

A Because we hadn't needed to.  We hadn't never looked
for another place to live.  We got one.

Q I mean, you've got a pretty good place there, do you
not?

A Well, other than not being able to get in every room,
but everybody else can get into all of them, but, you know.
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     Under further cross examination, the claimant admitted that

when the respondent’s attorney, claimant’s attorney, and Ms.

Evans met with him at his home this past summer, he greeted them

in the living room area. 

     He explained:

Q And you said you don't go in there very much, but did
you have to have help getting in there that day?

A No -- well, they had to remove the dining table and
scoot the chair back where I can get up there and back up,
and then so --

Q But you -- and the thing is, you have help 24/7, do you
not?

A Yes, I do.

Q And a lot of the stuff that you had some difficulty
doing anything, you can call for the help, can you not?

A Yes, I've broke a bone, but I'm paralyzed.  I mean, my
-- I can't hold my upper part of my body up.

     Upon being questioned about his plans to look at other

rental facilities, the claimant testified that if they make him

move out of his place, he will find another one.   The claimant

admitted that he is not aware whether there are other rental

facilities that are handicap accessible.

     He testified:

Q Okay.  Now, do you know what any kind of property would
cost?  Do you have any idea of the cost of a lot and a
facility, what it would cost to build a handicap accessible
home here in town?

A No, I wouldn't -- I have no idea.

Q All right.  Do you know what it would cost to buy a
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home that was already modified here in town?

A No, I have no knowledge.

Q Do you have any knowledge as to what it would cost to
buy a double-wide mobile home that would be modified?

A I wouldn't have a clue.

     The claimant admitted if respondents are agreeable to

helping him with the purchase of a house or double-wide mobile

home, he would still need 24/7 nursing care.  He further admitted

that he has never owned a home.  The claimant also admitted that

he has no idea as to real estate values in Russellvillle.  Nor

has he done any checking on the cost of a modified double-wide

home.

     Specifically, the claimant testified:

Q But you've been able to get by for the last two and a
half years there in the facility, right?

A Yes.  Yes, sir.

Q And you've been able to do things like get into your
bedroom.  You get into your bedroom every night, do you not?

A Every night, yes.

Q And you've eaten what, three meals a day ever since
you've been there?

A I eat two meals, once in the morning, and one at night.

Q Okay. 

     He admitted that his sister is a part of his 24/7 care team.

The claimant admitted that his sister provides him eight hours of

care.  He testified: 
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Q And you haven't checked on any as to whether or not
there are any other rental facilities here in town that
would be handicap equipped that could accommodate you?

A We've never made an attempt to do that either.

     On redirect examination, the claimant did recall the

circumstances that led to the respondent-insurance carrier

providing him with a the shower bench, and bar for the

tub/shower.      

     He testified:

Q Okay.  Okay.  All right.  But do you know if somebody
from the insurance company, or somebody paid for by the
insurance company, has come to your home to examine it to
determine whether or not the doors are wide enough, the
shower is sufficient, the cabinetry is sufficient, the
mirror height is sufficient, the ability to access a sink is
sufficient, has anybody come by and looked at your home for
that purpose that you remember?

A No, they haven't.

     Upon being questioned by the Commission, the claimant

testified that he does not know how expensive it would be for him

to modify his existing rental property. 

     On recross examination, the claimant testified:

Q Have you asked him?

A I haven't asked him about anything.

Q Okay.  I just wondered if you ask him, how he would
feel if you made some modifications to that house?

A No, we hardly ever see him.  He goes all -- we go to 
real estate people.

Q Okay.  But you haven't asked them either?

A No.  No.  No.
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     On further redirect examination, the claimant testified that

you would not be able to widen the hallway or doors of his

current home.  He denied that the insurance people have stated

that they are willing to pay for these modifications.  

     Under further cross examination, the claimant testified:

Q Have you -- one other thing, have you inquired of your
real estate person whether there would be other handicap
accessible properties here in town?

A I haven't searched for any of them, no.

Q Okay.  You haven't done any of that.  You've just come
here today and asked the Commission to ask us -- to require
us to buy you either a new -- well, a new home anyway you
go, a lot and a home, right?

A Well, that's what I'm asking for right now, yes.

     The documentary evidence in this matter includes the

deposition of Dr. Thomas Kiser.  His deposition was taken on

October 12, 2012.  As of the date of his deposition, Dr. Kiser’s

speciality was a physiatrist medical doctor, and he worked at

UAMS as an associate professor.  

     Dr. Kiser testified that he saw the claimant for acute

rehabilitation.  According to Dr. Kiser, he saw the claimant for

inpatient rehab at Baptist Health Rehab Institute after he was

treated at UAMS due to a fall with head trauma and T-11 fracture. 

He stated that the claimant’s biggest deficit was his spinal cord

injury.  Dr. Kiser essentially testified that the claimant’s

injury resulted in paraplegia, some closed-head injury, and some

fractures in the left ear region(which resulted in some hearing
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loss).  

     Upon being questioned about the claimant being placed in an

institution in Omaha, Nebraska, for two months with the goal of

trying to make him as self-sufficient as possible, Dr. Kiser

opined that he doubted that this would work for the claimant.     

     Dr. Kiser explained why: “Well, because he’s the toughest

patient I’ve ever had as far as cognitively being able to work

through the issue if[sic] his injury.”

     Other documentary evidence offered by the respondents was a

statement of Payment Details, which included, but not limited to 

payments of medical benefits, and temporary total and permanent

and total disability compensation.  These payments amounted to    

sum $788,622.26.          

                           ADJUDICATION 

Reasonable and Necessary Medical Treatment(Apparatus)

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  The claimant bears the burden of proving

that he is entitled to additional medical treatment.  Dalton v.

Allen Eng'g Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999). 

     The claimant sustained admittedly compensable injuries on

October 26, 2009, as a result of a warehouse-fall.  The claimant

sustained a spinal cord injury at the T-11 level, which resulted

in spastic paraplegia.  He also sustained traumatic brain injury
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with fracture in the internal canal causing some left hearing

loss.  

     Following the claimant’s compensable fall, the respondent-

insurance carrier accepted the claim as compensable and

immediately began paying medical benefits and temporary total

disability compensations.  Subsequently, the claimant was

determined to be permanently and totally disabled.  The

respondents accepted this determination and began making

appropriate permanent disability compensation.  As of the date of

the hearing, the claimant received weekly compensation in the

amount of $319.  

     As of the date of the hearing, the claimant lived in a

rented home, in Russellville, Arkansas.  Currently, the

respondents are providing the claimant with 24/7 nursing

services, and other medical services, including a modified van.  

The respondents have also made some modifications to the

claimant’s rented home, in the form of a portable ramp. 

The respondents have also provided other apparatus for the

claimant’s home.  Specifically, they have provided him with a

shower bench and bars for the tub/shower.  

     At issue is whether the respondents should be required to

purchase property, and a modified home for the claimant.

     On the basis of the record as a whole, and after reviewing 

the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has failed

to sustain his burden of proving his entitlement to a modified
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home, and accompanying property.

     The claimant’s testimony demonstrates that since the

purchase of his motorized wheelchair, his current rented home is

not accessible due to his physically challenged condition. 

Specifically, such inaccessibility relates to the door widths,

the showering facility, and the kitchen cabinetry(see full

discussion).  

     After having observed the claimant’s demeanor at the

hearing, and when comparing his testimony on direct examination,

with his testimony on cross examination, I find that the claimant

was not a credible witness.  Specifically, on direct examination,

the claimant testified that he was not able to go into front

living area because his now motorized wheelchair is too wide to

get inside of that room.  However, on cross examination, the

claimant admitted he greeted the respondents in the living room

area of his home for a meeting this past summer.  Moreover, the

claimant has failed to provide a credibly sufficient description

of his current living conditions, so to warrant the award of a

modified home.  The record before me demonstrates that the

respondents are providing the claimant with 24/7 nursing

services, wherein he is provided adequate assistance with

bathing, shaving, preparation of his meal, and other activities

of daily living.

     The claimant readily admitted more than once that he has not

looked for another apartment/house/facility that would be

handicap accessible in the Russellville area.  
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     Due to all of the foregoing reasons, I find that the award

of a new home is not reasonable and necessary in connection with

the injury received by the claimant.  As such, I further find

that the claimant has failed to meet his burden of proof.         

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

    1.  The Arkansas Workers’ Compensation Commission has         
        jurisdiction of the within claim.

    2.  The employee-employer-insurance carrier relationship 
        existed at all relevant times, including October 26,      
        2009.

    3.  The remaining stipulations set forth above are hereby     
        accepted.

    4.  The claimant failed to prove by a preponderance of the    
        evidence that respondents should purchase him a modified  
        home, and accompanying property.

                              ORDER

    For the reasons discussed herein, this claim for additional

medical benefits must be, and hereby is, respectfully denied in

its entirety and dismissed.  

    All issues not addressed herein are expressly reserved under 

the Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA L. BLACK
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Administrative Law Judge

CB
    

    


