
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G110380

IVORY RABION, EMPLOYEE CLAIMANT

ESTERLINE TECHNOLOGIES CORPORATION, 

EMPLOYER RESPONDENT

ARCH INSURANCE CO./ESIS, INC.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JANUARY 29, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE

DOUTHIT in El Dorado, Union County, Arkansas.

Claimant, MS. IVORY RABION, was unrepresented and appeared pro se.

The respondents were represented by HONORABLE ERIC NEWKIRK,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 6, 2012, the above captioned claim came on for a

hearing in El Dorado, Arkansas.  A prehearing conference was conducted on

September 6, 2012, and a Prehearing Order was filed on September 7, 2012.

A copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

At the onset of the November 6, 2012, full hearing, respondents

withdrew their motion to dismiss that was previously filed on July 17, 2012.

The respondents request to have the motion to dismiss withdrawn was
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accepted by the Commission.

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including September 12, 2011.

3) Claimant’s average weekly wage is $741.00 per week which

would entitle the claimant to a temporary total disability rate of

$494.00 per week and a permanent partial disability rate of

$371.00 per week.

4) Claimant received short term disability benefits from the

respondents from September 13, 2011, through December 17,

2011, and respondents would be entitled to an offset for an

indemnity benefits awarded during that time frame.

5) The claimant returned to work full duty on January 31, 2012.

The parties agreed at the full hearing the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable back injury by

specific incident on September 12, 2011.

2) If compensability is overcome, whether claimant is entitled to all

associated medical treatment and/or temporary total disability

benefits from December 18, 2011, through January 30, 2012.

At the full hearing, the claimant contended she sustained a

compensable back injury on September 12, 2011, while lifting a box and is

entitled to all associated medical treatment and temporary total disability

benefits.
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Respondents contended at the full hearing that the claimant did not

sustain a compensable back injury on September 12, 2011.  Respondents

contend no incident occurred on that day, and in the event compensability is

overcome, respondents request an offset for short term disability benefits paid

during that time frame.  Respondents contend they are not aware of any

objective medical finding of a back injury.  

DISCUSSION

The claimant testified that on September 12, 2011, she was “inserting

O-rings into the flair” as part of her work duties for the respondent employer.

(T. p. 13, lines 10-12)  Claimant testified that when she would finish a box of

O-rings she would pick them up and transfer them to another place.  The

claimant testified that when she finished that box of O-rings she made an

“incorrect turn” and that’s when her back “kind of popped.”  (T. p. 13, lines 16-

19)  The claimant testified that after her back popped it “kept on burning and

hurting.”  The claimant testified she thought the pain in her back would get

better but that it didn’t and at 8:30 p.m. she went to the emergency room and

told them “my back was hurting real, real bad.”  (T. p. 13, lines 21-24)

The claimant testified that at the emergency room on September 12,

2011, she was given “tramadol” and then saw a Dr. Bird who took the claimant

off work.  The claimant testified she did not returned back to work until
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January 31, 2012.  (T. p. 14, lines 2-4)  The claimant testified she never

reported a work injury occurring on September 12, 2011, to her employer, and

that her employer did not know of any alleged work related incident until her

attorney, Tom Mickel, filed an AR-C with the Arkansas W orkers’

Compensation Commission.  (T. p. 15, lines 13-22)

The medical records introduced at the full hearing show that the

claimant had a long history of back problems dating back to 1998.  There is

a medical report from Ouachita County Medical Center dated September 12,

2011, found at Respondents’ Exhibit 1, pages 31 & 34, where the claimant

reported for back problems.  However, by the claimant’s own testimony she

stated that she did not give the medical provider an injury description on the

night of September 12, 2011.  (T. pp. 19-20, lines 25 & 1-2)  The claimant

testified that she went to see Dr. Bird on November 15, 2011, for her back

pain but admitted that Dr. Bird’s September 15, 2011, report did not say

anything about being hurt on September 12, 2011.  The claimant stated that

a few months after the September 15, 2011, visit with Dr. Bird, she went back

to Dr. Bird and asked her to write a report stating that maybe she hurt her

back in September 2011.  The claimant testified that Dr. Bird could not write

such a report because the claimant should have told her when she came in

with a back problem initially.  

Q Okay.  And, I think, you said later on, after a few months,
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you told Dr. Bird that maybe you hurt yourself back in

September, and Dr. Bird wouldn’t write a report for you, because

you’d never said anything to Dr. Bird, is that correct?

A I told her that I hurt my back, and she said that, later on,

yes, and she said that it wouldn’t work, and she said that she

couldn’t write a report because I should have told her when I

came in with that back problem.

Q Okay.  And you said you told her like a couple of months

later, it was like in October or November sometime before you

ever said anything to her?

A Yes, sir.  I’m not going to lie about anything.  That’s

correct.  (T. p. 21, lines 7-21)

The claimant contends that she sustained a compensable back injury

by specific incident on September 12, 2011, and as a result is entitled to all

associated medical treatment and temporary total disability benefits.

Respondents contend the claimant did not sustain a compensable back injury

by specific incident on September 12, 2011.

ADJUDICATION

The claimant contends she suffered a compensable injury to her back

by specific incident on September 12, 2011.  To prove a compensable specific

incident, the Commission has stated in Henry W eaver v. Precision Packaging,

Full Commission Opinion filed February 2, 1995 (E400880) that pursuant to

Act 796 of 1993, the following must be shown in order to establish the

compensability of an injury occurring after July 1, 1993: (1) proof by a
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preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which required medical

services or resulted in disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. § 11-9-102(16), establishing

the injury; and, (4) proof by a preponderance of the evidence that the injury

was caused by a specific incident and is identifiable by time and place of

occurrence.  If the claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing the compensability of the

injury alleged, she fails to establish the compensability of the claim, and

compensation must be denied.  Mickel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W .2d 876 (1997).  

In the case at hand, I find the claimant has failed to prove by a

preponderance of the evidence that she sustained a compensable back injury

by specific incident on September 12, 2011, for a number of reasons.  First,

the medical evidence now before the Commission is void of any objective

findings of a back injury after the claimant’s alleged back injury on

September 12, 2011.  Additionally, the medical evidence now before the

Commission shows a long history of back problems the claimant has had prior

to September 12, 2011.  The medical evidence goes back to 1998 showing

the claimant has had chronic back problems.  (R. Ex. 1, pp. 1-30)  W ith the
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claimant’s long history of preexisting back problems, the evidence clearly

shows that the claimant cannot prove by a preponderance of the evidence that

her current alleged back problems arose out of and in the course of her

employment.  Any back problems the claimant now has clearly existed prior

to September 12, 2011.  Further, the claimant did not report any injury

occurring on September 12, 2011, to her employer.  The first her employer

ever heard about an alleged September 12, 2011, incident was after the AR-C

was filed in December of 2011.  It must also be noted that when the claimant

reported to the emergency room on September 12, 2011, she never

mentioned any type of work related incident that caused her alleged back

problems.  Even when the claimant went to see Dr. Bird a few days later on

September 15, 2011, Dr. Bird’s report is void of any mention of a work related

incident.  Such a delay in reporting and failure to advise her medical providers

of an alleged work incident leads this examiner to find that the claimant cannot

prove by a preponderance of the evidence that her alleged back injury was

caused by a specific incident and is identifiable by time and place of

occurrence.  As such, I find that the claimant cannot prove by a

preponderance of the evidence that she sustained a compensable back injury

by specific incident on September 12, 2011.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties are reasonable and are

hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable back injury by

specific incident on September 12, 2011.

4) Since the claimant has failed to meet her burden of proof with

regard to compensability, all other issues outlined herein are

rendered moot.

ORDER

In accordance with the findings of fact and conclusions of law set forth

herein, claimant’s claim must be, and hereby is, respectfully denied and

dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


