
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G107788

ROY PIERCE CLAIMANT

TYSON POULTRY, INC. RESPONDENT
Self Insured                                                     

OPINION FILED MARCH 7, 2013

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by ERIC SOLLER, Attorney, Charleston,
Arkansas.

Respondents represented by JAMES ARNOLD, II, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

On December 11, 2012, the above captioned claim came before

the  Workers’ Compensation Commission in Fort Smith, Arkansas, for

a hearing. A pre hearing conference was conducted on May 8, 2012,

and a pre hearing order filed that same day.  A copy of the pre

hearing order with modifications has been marked Commission’s

Exhibit No. 1 and without an objection has been made part of the

record. At the pre hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On August 20, 2009 and October 17, 2009, the relationship

of employee-self insured employer existed between the

parties.

3. The compensation rates are $390 for TTD and $293 for PPD.

4. The claim for October 17, 2009 is controverted in the

entirety.
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     At the pre hearing conference the parties also agreed to

litigate the following issues:

1. Whether the claimant sustained a compensable injury on

October 17, 2009.

2. The claimant’s entitlement to medical services.

3. Attorneys’ fees.

The claimant contends that he suffered a Dupuytren’s

contracture on October 17, 2009 and as a result is entitled to

medical benefits and attorneys’ fees.  The respondent contends that

the claimant sustained a compensable injury to his left fourth

distal phalange on August 20, 2009. Respondent promptly provided

medical treatment for that injury and claimant continued to work

for respondent until he was terminated for sleeping on the job

November 24, 2010. Any claim for additional benefits is barred by

the statute of limitations as claimant has failed to file a claim

with the Arkansas Workers Compensation Commission for this injury

within two years of the date of injury or one year from the last

payment of compensation. Claimant was diagnosed with Dupuytren’s

contracture on August 19, 2010 by Dr. Bylak. Dr. Michael Moore said

the etiology of that condition was unknown. Dr. Bryan Benafield

said that condition was not related to the August 20, 2009 injury.

Respondent controverts claimant’s alleged injury of October 17,

2009 to his left hand and fingers. Claimant did not report that

injury although he continued to work for the respondent for over

one year after that date.  No medical records reflect an October

17, 2009 injury. Respondent controverts the alleged injury and
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raises lack of notice.  Further, respondent would point out that

claimant’s compensable injury and his alleged injury both are

scheduled, thus wage loss is not applicable.

The stipulations agreed to by the parties at the pre hearing

conference on May 8, 2012, and listed in the pre hearing order

filed that same day, are hereby accepted as fact. From a review of

the record as a whole to include medical reports, documents, and

matters properly before the Commission and having had the

opportunity to hear the testimony of the witness and observe his

demeanor, the following decision is rendered.  

FACTUAL BACKGROUND

The claimant is a 54-year-old male who worked for the

respondent.  He testified that he suffered an injury to his hand in

August of 2009 in which his left hand was smashed in

machinery(Record, p. 7).  The claimant stated that he reported the

injury was treated and returned to work on light duty(Record, p.

8).  The claimant stated he was treated for the August injury at

the Family Medical Practice in Clarksville.  He added that he

returned to have the stitches removed and was put back on full

duty(Record, p. 8).  The claimant further testified that about six

months later, he was unable to straighten his hand.  He stated that

he reported this to the company nurse(Record, p. 9).  The claimant

was then sent to the doctor in Clarksville(Record, p. 10).  The

claimant was sent to see Dr. Bylak in Fort Smith and then referred

to Dr. Moore in Little Rock(Record, p. 10).  The claimant stated

that he was to have surgery with Dr. Moore.  He added that he
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complained about his hand six months after the August 2009 injury

because it was hurting and he could not straighten it.  He added

that he still could not straighten the hand(Record, p. 11-12).  The

claimant stated that his hand did not hurt immediately after he was

released to full duty.  He stated that he wanted his hand fixed and

he could not afford to have it fixed. The claimant stated on

redirect, “It wasn’t like that before I went to work there.  And

then after the accident, the original first–when I got my hand

mashed, after that.  And then later on when it started drawing up,

I went and reported it”(Record, p. 21).

The Commission inquired as to the sequence of events for

clarification.  The respondent’s attorney clarified that the

respondent contends that the August 2009 claim was reported and

benefits paid.  The claimant was provided light duty and released

to full duty, which all occurred in September of 2009(Record, p.

13).  The respondent claims that the statute of limitations has run

on the August 2009 injury.  He added that no additional claim for

benefits or additional benefits for the August injury has ever been

filed(Record, p. 13-14).  The respondent’s attorney continued that

the claim before the Commission was for the condition that

developed some months later for the date alleged of October 17,

2009.

The claimant testified on cross examination that he returned

to work after being released from the August 2009 injury and his

finger was healed.  He agreed that he was not having any problems.

The claimant also agreed that there had been no further injury to
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his hand that would have given rise to the problem with his hand.

He stated that he did not think there was another injury other than

“getting my hand smashed”(Record, p. 15-16).  The claimant stated

that he did so much work it was really hard to say when the problem

was caused.  He stated that, “It just happened”(Record, p. 16).

The claimant agreed that he had stated in a prior deposition

related to this claim that he really had no idea how his injury

occurred.  Additionally, he stated that he had testified under oath

that he did not recall any incident that occurred after August 20,

2009 when his hand was smashed that made his hand draw up and hurt

(Record, p. 17).  

The claimant called Sandy Schluterman as a witness.  Ms.

Schluterman stated she was a registered nurse and worked for the

respondent.  She stated she was familiar with the claimant’s

accident in August 2009.  She stated that he smashed his left ring

finger.  She stated the claimant was treated and put on work

restrictions(Record, p. 22-23).  The witness testified that the

claimant was released to full duty sometime in September of 2009

and went back to his regular job(Record, p. 24).  Ms. Schluterman

stated that the claimant next came into her office in July of 2010

with a hand complaint.  She continued that he reported that he was

having trouble putting his hand in his pocket and could not

straighten out his ring finger.  She added that it was almost a

year after the August 2009 accident(Record, p. 25).  On cross

examination, Ms. Schluterman stated there was never an issue with

the August 2009 injury.  The claimant was given light duty, had no
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reduced wages and was released to full duty(Record, p. 26).  The

witness testified that she had treated or observed the claimant

several times between the time he was released and July of 2010.

These visits were not related to the claimant’s finger injury.  The

witness testified that she had seen the claimant in October of 2009

for chest pain.  She stated that she saw the claimant in May of

2010 for a blood pressure check and he did not complain about his

hand at that time(Record, p. 27-28).  She added that she had seen

the claimant at least three times between his release and July of

2010.  She stated that he did not report any other problems with

his left hand or finger(Record, p. 28).  She stated that she saw

the claimant on July 27, 2010 and that he did not report any new

injury or an accident at work(Record, p. 28). 

The claimant next called Dennis Koch.  Mr. Koch stated that

had been a maintenance supervisor for the respondent for twenty-

five years.   The witness stated that after the accident in August

of 2009, the claimant complained to him about problems with his

hand.  On cross examination, the witness stated that when the

claimant reported the complaint with his hand, he did not report a

new injury or new accident.  He confirmed that the claimant told

him just that his hand was bothering him.  

The respondent has submitted a number of medical records.  The

records confirm that the claimant was treated for a left hand

injury in August of 2009(Respondent’s Exhibit No. 1, p.1).  While

the nurse for the respondent reported that the claimant complained

to her in July of 2010 about his hand, there is no record of
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treatment.  The records do indicate that the claimant complained

that he injured his middle left finger in August of 2010.  The

medical records note that a truck hood fell on the claimant’s

finger(Respondent’s Exhibit No. 1, p. 7).  On August 12, 2010, Dr.

Williams notes that the claimant stated that had an injury to his

left ring finger about a year prior.  He added that the claimant

stated that his hand was now drawing up(Respondent’s Exhibit No. 1,

p. 9).  The claimant was seen by Dr. Bylak on August 19, 2010.  He

reported that his hand was drawing up.  Dr. Bylak diagnosed the

claimant with Dupuytren’s contracture of the ring finger.  He then

referred the claimant to Dr. Kelly(Respondent’s Exhibit No. 1, p.

11).  The claimant was seen by Dr. Moore on September 21, 2010.

Dr. Moore confirmed that the claimant did have a Dupuytren’s

contracture.  He stated that while there was a possibility that the

contracture was caused by the crushing injury the claimant

suffered, he could not say definitively that the injury was

directly the cause of the contracture(Respondent’s Exhibit No. 1,

p. 17).  On October 12, 2010, Dr. Jouett noted that there are many

known factors for the development of a Dupuytren’s contracture.  He

added that the incident [August 2009] and the distal fracture,

which he felt had healed did not fall into the category of the

etiology of the Dupuytren’s contracture(Respondent’s Exhibit No. 1,

p. 20).  Additionally, Dr. Benafield, noted by letter that he

thought the likelihood that the claimant’s ring finger trauma led

to the development of the Dupuytren’s contracture was much less
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than 50% and he agreed with the denial of surgery(Respondent’s

Exhibit No. 1, p.21).     

 DISCUSSION

Arkansas Code Annotated §11-9-102(4)(A)(i) defines compensable

injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services  or
results in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(i); See also §11-9-102(4)(E)(i).  A preponderance

of the evidence means the evidence having greater weight or

convincing force. Smith v. Magnet Cove Barium Corp., 212 Ark. 491,

206 S.W. 2d 442 (1947). Furthermore, to be compensable under the

same burden, the claimant must prove that the existence of

physical injury or damage is supported by medical evidence. A.C.A.

§11-9-102(4)(D) requires that a compensable injury must be

established by medical evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C. A.

§11-9-102(16)(B). The Arkansas Court of Appeals has addressed this
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issue in previous opinions. The Court in 1998, affirmed the

Commission’s finding that the claimant did not sustain a

compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, there are no objective medical findings

to support a contention that the claimant’s Dupuytren’s contracture

was a result of the August 2009 injury.  While the medical records

confirm the existence of the claimant’s condition, none of the

medical providers stated within a reasonable degree of medical

certainty that the Dupuytren’s contracture was a result of the

injury that occurred in August of 2009.  Here, there some objective

medical findings related to the Dupuytren’s contracture.  However,

nothing connects those findings to either the August 2009 incident

or a subsequent specific incident or injury.  In fact, in reviewing

the evidence submitted, the claimant stated he did not know of a

new injury or incident.  Additionally, the witness testimony and

medical evidence submitted do not support the existence of a new

injury or a new incident at work. 

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury and the compensable injury

must be supported by objective medical findings. Here, there are

clearly no objective medical findings to support the claimant’s

contention that he suffered a compensable injury on October 17,

2009.  Additionally, the medical findings that are in the record,

do not support a finding that the claimant’s condition was related
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to any new injury or incident on October 17, 2009.  The Commission

has no evidence before it that an incident of any kind occurred on

October 17, 2009.  Clearly, if the claimant was attempting to tie

the Dupuytren’s contracture to the August 2009 injury, the fact

that no claim for benefits or additional benefits was ever filed

would bar the claimant’s recovery under the statute of limitations

defense that the respondent raises.  The claimant has not proven

that he suffered a compensable injury on October 17, 2009.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by preponderance of the

evidence that he suffered a compensable injury on October

17, 2009. There are objective medical findings to support

the fact that he suffered from a Dupuytren’s contracture.

However, there is no connection between those findings

and an injury or accident at work on October 17, 2009.

In fact, there is no evidence that any type of incident

or injury occurred on October 17, 2009.  The claimant has

failed to submit objective medical findings that connect

his condition to an incident that occurred on October 17,

2009. 

2. Since the claimant did not suffer a compensable injury,

the issue of medical treatment or services is moot.

3. The claimant’s attorney is not entitled to a fee based on

the above findings.
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ORDER

Based upon the foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED

     

                                                            
                                  AMY GRIMES
                                  ADMINISTRATIVE LAW JUDGE
                                         


