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STATEMENT OF THE CASE

On August 26, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for a

hearing.  A pre hearing conference was conducted on June 11, 2013,

and a pre hearing order filed on June 13, 2013.  A copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1 and,

with modification and without an objection, is made part of the

record.  As a result of the pre hearing conference the parties

agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On April 5, 2010, the relationship of employee-employer-

carrier existed among the parties.

3. The claimant sustained a compensable injury on April 5,

2010.
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4. The weekly compensation rates for temporary total

disability and permanent partial disability are $145.00

5. There is no dispute over medical services through

November 1, 2011.

By agreement of the parties, and as a result of the pre

hearing conference the following issues are to be litigated:

1. Whether claimant is entitled to additional medical

treatment with Dr. Chris Arnold for her right knee.

2. The claimant’s entitlement to temporary total disability

from May 4, 2011 to May 23, 2011.

3. Attorneys’ fees.

The claimant contends that she suffered a compensable right

knee injury while employed with the Respondent.

 The respondents contend that the statute of limitations for

additional benefits has run.  Claimant sustained a compensable

injury to her right knee on April 5, 2010.  She sought treatment

for that injury through November 1, 2011.  She next sought

treatment for that injury on April 2, 2013.

If the current claim for additional benefits is not barred by

the statute of limitations, it is not reasonably and necessarily

related to the injury of April 5, 2010.  Claimant reported on May

10, 2011, that she fell in a hole in the backyard and twisted and

hurt her knee on May 4, 2011.  Claimant also filed a workers'

compensation claim for date of injury of May 20, 2011, when she

slipped and fell while working for the Basin Park Hotel.  The claim

is denominated as Commission No. G104282.
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The stipulations agreed to by the parties at the pre hearing

conference on June 11, 2013, and contained in the pre hearing order

filed on June 13, 2013, are hereby accepted as fact.  From a review

of the record as a whole to include medical reports, documents, and

other matters properly before the Commission and having had the

opportunity to hear the testimony and observe the witness and her

demeanor, the following decision is rendered.

FACTUAL BACKGROUND

 The claimant in this case suffered an admittedly compensable

injury on April 5, 2010(Commission’s No. 1).  The claimant

testified that at the time of her injury she had worked for the

respondent for two months.  She added that she had previously

worked for the respondent 2004 and 2005(Record, 6-7).  The claimant

testified that she was a manager for the respondent when she was

injured on April 5, 2010.  She added that she then requested a

change of physician to Dr. Arnold who did surgery on her knee in

February of 2011(Record, 8; Respondent’s No. 1, p. 16).  The

claimant stated that she was off work for six weeks after surgery

and then went back to work for at the Basin Park Hotel.  She added

that she did not return to work for the respondent(Record, 8).  The

claimant testified on cross examination that she understood that

despite the surgery, she still might have knee pain(Record, 16).

Dr. Arnold’s notes from February 21, 2011 reflect that despite

surgery that pain from arthrosis would persist as well as pain from

any inflammatory process would persist.  The notes also reflect
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that Dr. Arnold advised that any instability with regard to the MCL

could persist(Claimant’s No. 1, p. 23).     

The claimant testified that she stepped in a hole in her yard

on May 4, 2011.  She stated that she was walking in her yard,

stepped in a hole and fell.  She stated that prior to her fall her

knee was getting better(Record, 9).  The  claimant stated that she

was off work for another three weeks.  The claimant stated that she

would like to be reimbursed for the additional three weeks that she

was off work after the fall in her yard(Record, 9).  The claimant

stated that she was just walking in her yard when she fell, she was

wearing her knee brace and that her knee was getting better(Record,

9).  The claimant continued that she was treating her knee at home

with elevation and ice prior to her fall on May 4, 2011,(Record,

10).  She added that she saw Dr. Arnold after the May 4, 2011,

incident.  The claimant continued that she had been treating with

Dr. Arnold at the time for conditions related to her right

shoulder.  Dr. Arnold’s notes from May 10, 2011, reflect that the

claimant had fallen into a hole in her back yard and twisted her

knee(Claimant’s No. 1, p. 28).  He noted that she had increased

pain and swelling.  Dr. Arnold noted that the claimant had gotten

dramatically better and was doing very well until May 4, 2011.  Dr.

Arnold also stated that the claimant was still better then she was

before surgery but not as good as before the May 4, 2011,

accident(Claimant’s No. 1, p. 28).  On June 28, 2011, the claimant

saw Dr. Arnold who noted that  she presented for a recheck of the

right knee(Claimant’s No. 1, p. 33).  He noted the May 4, 2011,
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fall and that the claimant felt she had recovered from that fall.

Additionally, he noted the fall at the Basin Park Hotel(Claimant’s

No. 1, p. 33).  The claimant testified that she had fallen at the

Basin Park Hotel and broken her right wrist and wrenched her right

shoulder(Record, 10).  The  respondents contend that the claimant

made a workers’ compensation claim for a fall dated May 20, 2011,

at the Basin Park Hotel(Commission’s No. 1; Record, 11).  The

claimant stated that she was seeing Dr. Arnold for her right

shoulder as well as her right knee at about the same time(Record,

11, 21).  She stated that she had right knee injections two or

three times in 2011 and two times in 2012(Record, 21).   The

claimant added that she had not ever gone without seeing Dr. Arnold

for her right knee(Record, 11).  The medical records submitted

confirm that the claimant continued to see Dr. Arnold for treatment

of her right shoulder, right wrist and sometimes her right knee

from August 30, 2011, until April 18, 2013(Claimant’s No. 1, p. 34-

95).  The claimant continued that she wore a knee brace and that

her activities were limited(Record, 11-12).  She stated that after

she stepped in the hole, the pain was different.  The claimant

stated that it felt like her knee wanted to give out more often.

She added that the pain was in the same general location as the

April 5, 2010, injury(Record, 12).   The claimant stated that it

was her understanding that she would need future treatment in the

form of shots for the right knee until it needed to be replaced.

She added that she wished to continue seeing Dr. Arnold(Record,

13).    
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DISCUSSION

The claimant has asked the Commission to determine if she is

entitled to additional medical treatment for her right knee as well

as additional TTD benefits from May 4, 2011, until May 23, 2011.

The claimant in this case suffered an admittedly compensable injury

on April 5, 2010, to her right knee(Commission’s No. 1).  Clearly,

when a claimant has suffered a compensable injury he or she is

entitled to medical benefits and temporary disability, see Arkansas

Code Annotated 11-9-102(4)(F)(i).  The Commission must address two

issues before determining the claimant’s entitlement to additional

medical treatment and TTD.  First, the respondents allege that the

claimant’s claim is barred by the statute of limitations.  While

neither party introduced a Form-C into evidence, the Commission can

take note of its own records.  The claimant filed a timely Form-C

on September 10, 2010.  The timely filing of the Form-C tolls the

running of the statute of limitations on this claim.  Additionally,

questions about the claimant getting medical treatment within the

required year time frame can be answered by a review of the medical

records submitted.  The claimant, in this case, continued to

receive treatment throughout 2011, 2012 and 2013.  The respondents'

contention that the claimant’s treatment for her right knee ended

on November 1, 2011, and did not resume until April 2, 2013, is not

supported by the evidence.  Therefore, the statute of limitations

is not an issue in this case.  Secondly, the Commission must

address whether the claimant’s fall on May 4, 2011, was an
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independent intervening cause that would bar her entitlement to

additional medical treatment and TTD.  

Arkansas Code Annotated §11-9-102(4)(F)(iii) states: 

“... benefits shall not be payable for a
condition which results from a nonwork-related
independent intervening cause following a
compensable injury which causes or prolongs
disability or a need for treatment.  A
nonwork-related independent intervening cause
does not require negligence or recklessness on
the part of a claimant.”

The statute appears to state that no negligence or

recklessness is required find that a claimant has suffered an

independent intervening cause.  However, Arkansas courts have held

that the definition under prior law of independent intervening

cause prevails and the claimant must have been negligent or

reckless for an independent intervening cause to have occurred,

Davis v. Old Dominion Freight Line, 341 Ark. 751, 20 S.W.3d 326

(2000).   Here, the claimant simply stepped into a hole in her back

yard.  There was no testimony presented that leads the Commission

to believe that she was in anyway negligent or reckless in the

manner or conduct of her behavior while she walked in her back

yard.  Based on a review of the facts and the law, I cannot find

that the May 4, 2011, fall in the claimant’s backyard constituted

an independent intervening cause that would bar her entitlement to

additional benefits.

Since the claimant’s entitlement to benefits is not barred by

either of the above listed issues, I must next address the issue of

whether the claimant’s request for additional medical treatment is
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reasonable and necessary and related to the treatment of her

admittedly compensable injury.  A.C.A §11-9-102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

Additionally, A.C.A. §11-9-508(a) requires that:

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under A.C.A.

§11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 76 S.W. 2d 750(1984).

Here, the records, pre surgery, reflect that the claimant was

advised that she might have continued inflammation, arthrosis

issues, and instability.  The claimant had surgery on February 22,

2011, as a result of the April 5, 2010, compensable injury.  The

medical records from May 10, 2011, just after the fall at home,

reflect that the claimant was doing well post surgery until the

twisting incident on May 4, 2011.  The doctor also noted increased

pain and swelling since the fall.  In June of 2011, the medical

records reflect that the claimant had recovered from the fall at

home and was at least 50% better.  He noted that the claimant did

not have knee pain like before.  In August of 2011, the claimant

again began to report right knee pain if she walked too much.  The

notes reflect that she had joint instability and stiffness with
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sitting.  In September of 2011, the claimant was seen for her right

wrist and shoulder there is no mention of right knee issues.   By

October 6, 2011, the medical records reflect that the claimant’s

arthroplasty had good positioning of the components with no signs

of loosening.  Additionally, Dr. Arnold notes that a review of both

knees shows that they are “doing great” and that he did not see any

problems.  The claimant continued to complain and get treatment for

right knee issues in July, September and October of 2012.

Additionally she complained of knee issues and received treatment

in April of 2013.  In reviewing the testimony and evidence before

the Commission, it is clear that the claimant has had continuing

issues with her right knee.  She was advised pre surgery that she

might continue to have arthrosis, inflammation and instability

issues.  By June of 2011, the records reflect that the claimant was

better and felt that she had recovered from stepping in the hole.

While I do believe that claimant’s testimony that she had some

continuing problems with her knee, I do not believe that her knee

issues were related to her admittedly compensable injury from April

5, 2010.  I cannot find that the fall on May 4, 2011 aggravated the

April 5, 2010, injury and caused the need for additional treatment.

Clearly, the doctor notes that there was some swelling and pain.

However, the record reflects that the claimant felt that she had

recovered from the fall of May 4, 2011, by June of 2011.

Additionally by October of 2011, Dr. Arnold noted that both knees

were “doing great” with no signs of problems.  
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The evidence presented reflects that indeed the claimant had

knee issues, just as she was told she might have despite the

February 21, 2011, surgery.  Additionally, while the record

reflects some knee issues, in the form of pain and swelling due to

the May 4, 2011, fall, I am not convinced by the evidence that this

was an aggravation of the claimant’s admittedly compensable right

knee injury causing the need for additional medical treatment.  The

claimant did not prove that the requested treatment was reasonable

and necessary to the treatment of her admittedly compensable

injury, neither did she prove that her knee issues were related to

that compensable injury.

The Commission has also been asked to determine if the

claimant is entitled to TTD from May 4, 2011, to May 23, 2011.  The

fall on May 4, 2011 did not aggravate the admittedly compensable

injury from April 5, 2010.  It is not related to the April 5, 2010

injury, neither did it cause the need for additional treatment of

that compensable injury.  It is not a new work-related injury.

Therefore, the claimant is not entitled to TTD from May 4, 2011, to

May 23, 2011.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The claimant did not prove that the additional medical

treatment she has requested is reasonable and necessary

to the treatment of her admittedly compensable injury

from April 5, 2010.  While it is clear that the claimant

had some continuing knee problems, they do not appear to
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be the result of the compensable injury from April 5,

2010.

2. Having found that the fall on May 4, 2011, did not cause

the need for additional treatment of the admittedly

compensable injury from April 5, 2010, and that the fall

on May 4, 2011, was not work related, the claimant is not

entitled to TTD from May 4, 2011, to May 23, 2011.

3.  The claimant’s attorney is not entitled to an attorney’s

fee based on the above findings.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                    
AMY GRIMES
ADMINISTRATIVE LAW JUDGE


