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STATEMENT OF THE CASE

On January 24, 2013, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on November 16, 2012.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With an

additional one reached at the hearing, they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on December 25, 2010.
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3. Claimant’s average weekly wage of $364.03 would entitle her to

compensation rates of $243.00/$182.00.

4. On December 1, 2010, Respondent Emeritus at Chenal Heights (hereinafter

“Emeritus”) became the owner of the facility at which Claimant was

employed.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained a compensable injury to her back.

2. When did Claimant provide notice of her alleged injury?

3. Whether Claimant has sustained an injury since the original alleged injury

that would constitute an independent intervening cause.

4. Whether Claimant is entitled to reasonable and necessary medical

treatment.

All other issues have been reserved.

Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that she sustained a compensable injury as the result of

a work-related incident in which she caught a falling resident.  There were

eye witnesses to the incident and the reporting thereof and objective

evidence of an injury.
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2. Claimant is entitled to medical expenses, appropriate temporary disability,

and an impairment rating when assigned.

3. Claimant earned sufficient wages for her to receive the maximum

compensation rate while employed by the respondent employer.

4. The claimant is entitled to reasonable and necessary medical care and

expenses.

Respondents:

1. Respondents contend that Claimant did not sustain a compensable lower

back injury on December 25, 2010, or any other time while working for the

respondent employer.

2. Respondents did not receive notice of any alleged injury until claimant filed

her Form AR-C on or about May 3, 2011.

3. Alternatively, respondents contend that claimant has had additional injuries

since the one allegedly sustained on December 25, 2010, which could

account for her current need for treatment, if any.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her back.

4. Because of the above finding, the remaining issues are moot and will not be

addressed.

CASE IN CHIEF

Summary of Evidence

The witnesses were Claimant; George Murry, a former chef at Respondent

Emeritus; Donna Kanehl, a registered nurse at Emeritus; and Shelly Brown, a licensed

practical nurse (“LPN”) at Emeritus.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of her medical records,

consisting of two index pages and 23 numbered pages thereafter; Claimant’s Exhibit 2,

additional medical records, consisting of two and 27 numbered pages thereafter;

Claimant’s Exhibit 3, additional medical records, consisting of one index page and three

numbered pages thereafter; Respondents’ Exhibit 1, another compilation of Claimant’s

medical records, consisting of one index page and three numbered pages thereafter; and

Respondents’ Exhibit 2, nonmedical records, including Claimant’s wage and employment

records and her Form AR-C and First Report of Injury, consisting of one index page and

10 numbered pages thereafter.
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ADJUDICATION

A. Compensability

Claimant has argued that she sustained a compensable injury to her back as the

result of a specific incident at work on December 25, 2010.  Respondents, in turn, deny

that she can meet her burden of proof.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011) defines “compensable

injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2011).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009
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1A note from Dr. Gustavus dated November 29, 2010–26 days prior to the
incident at issue, reflects that Claimant presented to him with “shooting pains down her
back” and states that she “picked up resident at work.”  Only through speculation and
conjecture can I tie this to the alleged December 25, 2010 incident.  But I am not
allowed to do this.  See Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575
S.W.2d 155 (1979).

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Claimant, who is 29 years old, has been diagnosed as bipolar (but is actively

treating the condition with medication), and is a high school graduate who has attended

some college, testified that she has a CNA license.  As of December 25, 2010, she was

employed as a CNA at Respondent Emeritus.  Her testimony was that the following took

place on that day:  “I had a resident fall or slip getting out of the shower and when I caught

her I injured my back.”

As stated above, in order to meet her burden of proof, Claimant must show, inter

alia, that she has an objective finding of a back injury.  Her medical records in evidence,

which Claimant confirmed in her testimony, reflect that she first sought treatment from her

personal physician, Dr. John Gustavus, on December 30, 2010–five days after the alleged

incident.  Dr. Gustavus’ record makes no mention of a work-related incident.1  He sent her
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2The copy of this report that is contained in Claimant’s Exhibit 1 reflects that
certain findings thereon were circled by hand.  This appears to violate my prehearing
order, which reads:  “Further, the parties are advised that exhibits should not be
highlighted, underlined, or contain any marginal notations.”  This was not brought to my
attention at the hearing.  It is unknown who made these marks, and I am giving no
weight whatsoever to them in evaluating this item of evidence.

for a lumbar MRI, which took place on January 4, 2011.  But the MRI report,2 prepared by

Dr. John Scurlock, notes only the following:

Lumbar alignment is normal.  Vertebral heights are maintained.  No evidence
of fracture, malalignment, or marrow edema.

T11-T12, T12-L1, L1-L2, AND L2-L3-
The disc spaces are preserved.  No significant disc herniation, canal
stenosis, or foraminal compromise.

L3-L4-
There is mild disc desiccation identified.  Note made of a mild annular bulge
and facet/ligamentous hypertrophy.  This minimally flattens the central
aspect of the thecal sac.  The AP dimension of the sac measures 1 cm
(series 6, image 4).  No significant foraminal compromise.

L4-L5-
There is mild disc space narrowing and disc desiccation.  Note made of a
mild annular bulge and facet hypertrophy.  The AP dimension of the sac
measures 1 cm.  No evidence of foraminal compromise.

L5-S1-
The disc space is preserved.  Mild disc desiccation is identified.  Note made
of a mild central disc protrusion which does not abut the thecal sac.  The AP
dimension of the sac measures 1 cm (series 6, image 13).  Mild facet
hypertrophy identified with mild bilateral foraminal narrowing.

Mild disc desiccation and mild disc bulges identified at L3-L4, L4-L5, and L5-
S1.

No evidence of neural compromise.

These are only degenerative findings, which Dr. Gustavus confirmed in his note of

January 27, 2011.  I credit this.  The Commission is authorized to accept or reject a
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3Clearly, these falls bear no relation to Claimant’s job at Emeritus.  She testified
that they occurred as she was trying to get into her vehicle in order to go to the store to
purchase Dr. Pepper.

medical opinion and is authorized to determine its medical soundness and probative value.

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  Also on January

27, Gustavus made note of “severe bil [bilateral] L-S spasm.”  The presence of muscle

spasms can constitute objective findings.   See Estridge v. Waste Management, 343 Ark.

276, 33 S.W.3d 167 (2000); Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d

124 (1999).  But these spasms did not appear until over one month after the injury.

Moreover, Dr. Zachary Mason’s note dated March 8, 2011, which contains the first

reference to the alleged patient-lifting incident in December 2010, reads:

After the MRI scan had been obtained, she had at least three falls3 on ice
and snow and landed quite hard.  She is concerned that the MRI scan might
not be accurate in regards to the findings since she has since injured herself.

A similar notation is contained in Mason’s April 29, 2011 report:  “Additionally, she has had

a fall and feels that this has injured her back and that she has had a change in her back

pain.”  In her testimony, Claimant stated that the three falls all happened at one time, and

actually took place after the MRI.  But in light of all the evidence, I cannot credit the latter

portion of this statement.  Regardless, this does not change the fact that the MRI contained

only degenerative findings, and that the evidence preponderates that the falls on the ice

happened prior to the first appearance of spasms in her medical records.  Moreover,

Claimant underwent another lumbar MRI on June 6, 2011.  Dr. Mason read this to show

only “degenerative changes at L3-4, L4-5 and L5-S1.”  I credit this as well.
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Based on the above, I cannot tie the muscle spasm findings to the alleged work-

related fall.  Again, I would be engaging in speculation and conjecture were I to do so–and

that is not permitted.  In sum, Claimant has not established the presence of objective

findings of an injury that is causally connected to any work-related event on or about

December 25, 2010.  Consequently, I am compelled to find at the outset that she has not

proven by a preponderance of the evidence that she sustained a compensable back injury.

B. Remaining Issues

Because I have found that Claimant has not met her burden of proof concerning

compensability, the other issues–when Claimant provided notice of her alleged injury,

whether there was an intervening independent cause, and whether she is entitled to

reasonable and necessary medical treatment–are moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


