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Claimant, pro se, not appearing.

Respondents represented by Mr. Joseph H. Purvis, Attorney at Law, Little Rock,
Arkansas.

I.  BACKGROUND

This matter comes before the Commission on a motion to dismiss by

Respondents.  A hearing on the motion was conducted on January 24, 2013 in Little

Rock, Arkansas.  No testimony was taken in the case.  Claimant, who according to

Commission records is pro se, failed to appear at the hearing.  Without objection,

the entire Commission file on this claim is hereby incorporated herein by reference.

The record reflects the following procedural history:

On September 20, 2010, Claimant allegedly sustained a compensable injury

in the form of a lower back strain.  Respondents accepted this injury and paid

benefits pursuant thereto.  However, no claim was filed.  On November 21, 2011,

Respondents filed a motion to dismiss, contending that then-counsel C. Michael

White was unable to contact his client and that efforts to resolve the matter had
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1This is the only address for Claimant listed in the file.  Respondents’ counsel at
the hearing represented, and I credit, that this is the only address of which they are
aware.

proven unfruitful.  On November 22, 2013, I wrote Mr. White, requesting a response

to the motion within 15 days.  I sent a copy of this letter to Claimant at the address

he supplied to the Commission, “1200 Curd Drive, Apartment C, Searcy, Arkansas

72143.”1  But the letter was returned to the Commission undelivered, with a notation

that Claimant had moved and left no forwarding address.  Mr. White responded on

December 15, 2011, arguing that because no claim had yet been filed (via a Form

AR-C), there was nothing to dismiss.  In an order filed December 27, 2011, I denied

the motion, finding that while there was no Form AR-C, White’s response was

sufficient to constitute the filing of a claim, and that it of course had only been filed

very recently.  The copy of this order that I mailed to Claimant was also returned to

the Commission, undeliverable due to his moving without leaving a forwarding

address.

On January 4, 2012, Mr. White filed a motion to withdraw from representation

of Claimant.  Pursuant to AWCC Advisory 2003-2, the Full Commission granted the

motion on January 25, 2012.  The copy of this order that was sent to Claimant was,

yet again, returned undelivered.

The record indicated that no further action was taken on this claim until

November 28, 2012, when Respondents filed the instant motion to dismiss under

Ark. Code Ann. § 11-9-702 (Repl. 2002).  The file was reassigned to me to consider

this matter on November 29, 2012; and that same day I wrote Claimant, asking that
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he respond to the motion within 15 days.  The certified letter was again sent to him

at the addressed he had previously furnished the Commission.  However, the first-

class and certified letters were returned to the Commission on December 6 and7,

2012, respectively, on the basis that they were not deliverable because Claimant

had moved without leaving a forwarding address.  Regardless, no response to the

motion was forthcoming.  Another certified letter was mailed to Claimant on

December 18, 2012, this time informing him of the setting of the hearing on the

motion to dismiss.  This letter, too, was returned to the Commission–on December

28, 2012.

The hearing proceeded as scheduled on January 24, 2013.  Again, Claimant

failed to appear at the hearing.  But Respondents appeared through counsel and

argued for dismissal, amending their grounds to include AWCC R. 099.13.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The parties were provided reasonable notice of the motion to dismiss and of

the hearing thereon.

3. Claimant has failed to prosecute his claim.

4. Dismissal of this claim is warranted under AWCC R. 099.13.
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5. The claim is hereby dismissed without prejudice.

III.  DISCUSSION

Respondents have argued that this claim should be dismissed under, inter

alia, AWCC 099.13, which provides:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).

As shown by the evidence recounted above, (1) the parties were provided

reasonable notice of the motion to dismiss and of the hearing thereon; and (2)

Claimant has failed to pursue his claim because he has taken no action in pursuit

of it (including appearing at the January 24, 2013 hearing to argue against

dismissal) since it was filed on December 15, 2011.  Thus, dismissal is warranted

under Rule 13.

That leaves the question of whether the dismissal of the claim should be with

or without prejudice.  The Commission possesses the authority to dismiss claims

with prejudice.  Loosey, supra.  This includes claims dismissed under Rule 13.

Johnson, supra.  In Abo v. Kawneer Co., 2005 AWCC 226, Claim No. F404774 (Full

Commission Opinion filed November 15, 2005), the Commission wrote:  “In

numerous past decisions, this Commission and the Appellate Courts have expressed

a preference for dismissals without prejudice.”  (emphasis added)(citing Professional
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Adjustment Bureau v. Strong, 75 Ark. 249, 629 S.W.2d 284 (1982)).  Respondents

at the hearing asked for a dismissal with prejudice.  But based on the above

authorities, the dismissal of this claim should be and hereby is entered without

prejudice.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


