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STATEMENT OF THE CASE

The respondents in this matter, submitted compensation rates

of $305.00 for temporary total disability and $229.00 for permanent

partial disability benefits after the hearing. Through a

scrivener’s error, the compensation rates were omitted from the

original opinion.  The opinion has now been modified to reflect the

correct compensation rates set out in their e-mail to the

Commission dated April 16, 2013.

On January 14, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas, for a

hearing.  A pre hearing conference was conducted on November 20,

2012 , and a pre hearing order filed that same day.   A copy of the

pre hearing order has been marked as Commission’s Exhibit No. 1 and

with modification and without an objection is made part of the

record.  As a result of the pre hearing conference and prior to the
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hearing on January 14, 2013, the parties agreed to the following

stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The compensation rates are $305.00 for temporary total

disability and $229.00 for permanent partial disability.

By agreement of the parties, the parties agreed to the

following issues to be litigated:

1. Whether the claimant sustained a compensable injury on

August 22, 2012.

2. The claimant’s entitlement to appropriate benefits.

3. Attorneys’ fees.

Claimant contends he sustained a compensable injury to his

left knee on or about August 20, 2012, while rising up from a

kneeling position in the course and scope of his employment. The

claimant is entitled to TTD benefits, medical expenses and a

controverted attorney fee.  The respondents will contend that the

claimant did not sustain a compensable injury which arose out of

and in the course of his employment with the respondent employer.

The stipulations agreed to by the parties at the pre hearing

conference on November 20, 2012, and contained in the pre hearing

order filed that same day, are hereby accepted as fact.  From a

review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and
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having had the opportunity to hear the testimony and observe the

witness and her demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 42-year-old male who moved to Northwest

Arkansas a year and a half prior to the hearing and began working

as a welder(Record, p. 6-7).  The claimant stated that he was at

the hearing wearing a knee brace.  He added that he had not had

problems with his knee prior to moving to Northwest Arkansas.  The

claimant stated that he had a GED and worked primarily as a welder.

He stated that he had first worked, as a welder, for L&L Metals in

Tonitown(Record, p. 7-8).  The claimant stated that he had left 

L&L Metals  because he did not get along with his employer, but

that he was not having knee problems when he left their

employment(Record, p.8).  The claimant testified that he left L&L

in March or April of 2012.  

The claimant stated that in May of 2012, he had an incident

with his left knee.  He added that while playing baseball with his

stepson, his knee popped.  He stated, “a loud joint pop.”  He

continued that he had knee pain and spasms(Record, p. 9).  The

claimant stated that the pain was in the front and right inner side

of the knee(Record, p. 9).  He added that he had pain below the

knee cap.  The claimant testified that he went to the emergency

room a couple of days after the incident.

The claimant testified that prior to May of 2012, he had

psoriasis and chronic pain in his feet.  He stated that he had

growths on the tendons and cysts on the arch of his feet.  He added
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that he was being treated by Dr. McCrary. The medical records

submitted by the claimant note that the claimant was seeing Dr.

McCrary in February of 2012.  The doctor’s notes confirm that the

claimant had acute chronic pain(Claimant’s Exhibit No. 1, p. 1).

In March of 2012, Dr. McCrary notes that the claimant’s psoriasis

is much improved and the chronic pain is stable(Claimant’s Exhibit

No. 1, p. 3).  In April of 2012, again Dr. McCrary notes that the

claimant’s conditions are stable(Claimant’s Exhibit No. 1, p. 5).

In May of 2012, the claimant stated that he was treated in the

emergency room for his knee, given painkillers and a splint and

sent home.  He was told to see an orthopedic surgeon(Record, p.

11).  The radiology report from May 15, 2012 notes that the

claimant may have a possible joint effusion on the left

knee(Claimant’s Exhibit No. 1, p. 8).  The record also notes the

claimant’s pain as a 7 on a scale of 10(Claimant’s Exhibit No. 1 p.

9).  A clinical impression is noted as a ligamentous sprain of the

left knee(Claimant’s Exhibit No. 1, p. 13).  The claimant stated

that he did not seek any further treatment for his left knee until

August 22, 2012.  He added that he did not see an orthopedic

surgeon(Record, p. 11-12).  He stated that he did see Dr. McCrary

between May 15 and August 22, 2012 for his feet and

psoriasis(Claimant’s Exhibit No. 1, p. 16-19).  The claimant stated

that he did not complain to Dr. McCrary about his left knee and he

did not miss work due to his knee complaint from May 2012.  He had

no job modifications. The claimant stated that he had no additional

problems with his knee.  The claimant testified that he went to
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work for the respondent approximately in June of 2012 as a welder

and fabricator(Record, p. 15-16).  He added that he dealt with

lighter gauge materials and built different products for the

respondent than he had for L&L.  He added that he built awnings,

handrails and stairwells for the respondent(Record, p. 16).  The

claimant stated that he welded materials on a 4 by 8 foot metal

table(Record, p. 16).  The claimant stated that other welders

working for the respondent were required to bend, stoop and squat

to do their job.  He added that a lot of work for the respondent

was done on the floor(Record, p. 18).  The claimant stated that

when he started work for the respondent, he did not have problems

with his left knee.  He added that he made no modifications for his

work for the respondent.  He did his work normally.  The claimant

testified that on August 22, 2012, he was working on an awning

frame.  He added that he got down on his knees to grind sharp

corners.  The claimant continued that when he got up from the

kneeling position, his knees buckled to the outside and he felt a

pop.  He added that it was immediately painful.  The claimant

stated that he went immediately to his foreman and reported the

incident(Record, p. 19-20).  The claimant stated that he was

immediately in a lot of pain that was shooting and stabbing.  He

added that the pain was across the front and inside of his knee,

below the knee cap on the front side.  The claimant stated that the

pain he felt on August 22 was very different from the pain he felt

on May 15 when playing ball with his stepson(Record, p. 21).  He

added that the pain on August 22 was much worse and brought tears
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to his eyes(Record, p. 21).  The claimant testified that his

employer provided medical treatment by Dr. Bonner.  Dr. Bonner’s

notes from August 22, 2012 reflect a diagnosis of a knee sprain and

possible medial meniscus tear(Claimant’s Exhibit No. 1, p. 21). Dr.

Bonner also notes a sudden onset at work, after rising from a

kneeling position(Claimant’s Exhibit No. 1, p. 22).  The claimant

was allowed to return to work the next day(Claimant’s Exhibit No.

1, p. 23).  He added that he did not believe that Dr. Bonner’s bill

had been paid. Dr. Bonner examined the claimant’s knee, gave him an

immobilizer and advised the claimant to seek follow up medical

care.  The claimant stated that he was sent to see Dr. Moffitt in

Lowell by “Mrs. Larkin.”  By letter dated August 28, 2012, Dr.

Moffitt notes that the claimant had a strain of the left knee.  He

noted that the claimant could continue to work, but needed to be

seated as needed(Respondent’s Exhibit No. 1, p. 46,48).

Additionally, Dr. Moffitt noted that if there was no improvement,

then an MRI would be considered(Respondent’s Exhibit No. 1, p. 46).

Dr. Moffitt, by letter, on September 4, 2012 also noted that he

recommended an MRI, with the claimant remaining on the same

restrictions from August 28, 2012(Respondent’s Exhibit No. 1, p.

49). On September 14, 2012, Dr. Moffitt noted that the MRI

[performed on September 11, 2012] revealed a partial tear of the

ACL.  He recommended referral to an orthopedic surgeon.  He noted

that the claimant was to remain on the same restrictions as noted

before.  He stated he would defer to the orthopod for further

care(Respondent’s Exhibit No. 1, p. 54). The claimant stated that
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he assumed Dr. Moffitt’s bill had been paid. The claimant testified

that he continued to work for the respondent from August 23 until

August 28, 2012 when he saw Dr. Moffitt.  He stated that he went to

work and did everything as normal.  The claimant continued that he

made no modification to his work.  He added that his knee hurt very

badly, did not get better at all and he wore the splint.  The

claimant stated that Dr. Moffitt examined his knee, gave him

medication and told him to come back in a week.  He added that he

did return in a week to see Dr. Moffitt(Record, p. 26).  The

claimant stated that he eventually had an MRI, was put on light

duty and given a “sit down” job.  The MRI was performed on

September 11, 2012.  The MRI showed that the claimant had, 1) mild

myxoid degeneration or partial chronic tear involving the anterior

cruciate ligament 2) mild posterior cruciate ligament myxoid

degeneration without an accompanying tear 3) mild patellar

tendinopathy and 4) myxoid degeneration involving the medial

meniscus(Claimant’s Exhibit No. 1, p. 27).  The claimant submitted

a review of the MRI by Dr. Shane McAlister.  Dr. McAlister was

asked to determine the age of the findings on the MRI.  Dr.

McAlister noted, “...to determine if the findings seen on the MRI

are related to the patient’s injury, and acute, would require

clinical correlation with findings on physical examination near the

time of injury as well as the clinical history regarding the timing

of onset of symptoms and location of symptoms”(Claimant’s Exhibit

No. 1, p. 29-30).  The respondent has submitted a review of the

MRI.  Dr. Hronas noted in his review that the ACL, PCL and patellar
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tendon were normal, with no evidence of recent or remote injury and

no evidence of degeneration.  He also noted that no acute meniscal

injury is present. Additionally, he noted that there was no

evidence of an acute bone or osteochondral injury(Respondent’s

Exhibit No. 1, p. 55).  In summary, Dr. Hronas noted that a chronic

0.9 x 0.7 cm grade I osteochondral lesion of the lateral tibial

plateau is seen.  There is no evidence of an acute bone, ligament,

tendon, or meniscal injury.  Specifically, he noted that the

anterior cruciate ligament, posterior cruciate ligament and

patellar tendon are normal. Dr. Hronas also noted that there was

not evidence of a joint effusion or soft tissue changes to suggest

an acute injury(Respondent’s Exhibit No. 1, p. 55).  The claimant

added that he informed the respondent of the restrictions placed on

him by Dr. Moffitt.  The claimant testified that he continued to

work with restrictions to some degree.  He was provided a stool or

chair, but not always given a job where he could use them.  He

added that some days he just had to move around the table and could

not sit(Record, p. 26-27).  The claimant stated that he continued

to work for the respondent until the time that he was

terminated(Record, p. 29).  He added that he was terminated on

September 28, 2012.  The claimant stated that he had been willing

to work on restricted duty (Record p. 29).  The claimant stated he

was willing to work.  The claimant stated that he had more visits

to Dr. Moffitt scheduled, but he did not attend those visits

because he was terminated(Record, p. 30).  He added that he had

been told that his claim was being denied because of a failed drug
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test.  The claimant added that he was told he was terminated

because of a failed drug test(Record, p. 30).  He added that he had

missed some days before being terminated and had not worked on the

day he was terminated(Record, p. 33).  The claimant stated that on

the day of the hearing his knee was worse.  The claimant stated

that he was in constant pain.  He added that he could not stand for

long times, could not get comfortable sitting, could not move

around his home and could hardly stand on his knee(Record, p. 31).

The claimant added that braces have not improved his condition.

The claimant added that he had been able to help his wife at her

work, but could not any longer(Record, p. 32).   The claimant

testified that he did not feel that he could go back to welding in

his condition.  He added that he could not afford to seek medical

attention on his own and had no medical insurance.  The claimant

stated that his restrictions had not been lifted.  He stated that

his entire knee swells and hurts, across the front and sides.  The

claimant continued that this pain was different from the pain from

May of 2012.  He added that the symptoms from the May 2012 incident

had cleared up(Record, p. 33-34).  The claimant stated that he was

never without pain, the pain was constant(Record, p. 34).  The

claimant testified that Dr. Moffitt recommended that he see an

orthopedic surgeon and he was unable to see the surgeon(Record, p.

35). 

On cross examination, the claimant stated that he was on

Hydrocodone for a long time.  He also confirmed that he had not

mentioned to Dr. McCrary on September 11, 2012 that he had a knee
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problem(Record, p. 37; See also, Claimant’s Exhibit No. 1, p. 25).

The claimant confirmed that he was taken off work for five days

after the May 15, 2012 incident, but he did not take the time off.

He additionally confirmed that he was continuing to be treated by

Dr. McCrary and was given narcotics(Record, p. 40).  The claimant

confirmed that after both the incidents in May 2012 and August 2012

there was a “pop of the knee”(Record, p. 41).  The claimant

continued to confirm that the knee problems were different in each

incident.  He admitted that he had taken morphine from his brother

and that he had continued to work for the respondent until he was

terminated for failing a drug test(Record, p. 44-46).  The medical

records reflect that the claimant tested positive for morphine on

August 27, 2012(Claimant’s Exhibit No. 1, p. 24).  Additionally,

the claimant confirmed that he was taken off work in May of 2012,

but continued to work(Record, p. 46).  

The respondent’s called Randy Larkin.  Mr. Larkin was the

welding supervisor for the respondent during the claimant’s

employment(Record, p. 48).  The witness stated that the claimant

had reported a problem with his knee in August of 2012.  He

continued that the claimant had stood up and his knee had popped.

The witness confirmed that he had seen the claimant on the floor

earlier in the day “grinding”.  Mr. Larkin added that the claimant

was not required to be on the floor grinding(Record, p. 49).  He

continued that the job was not normally done on the floor and none

of the other employees generally did the job on the floor.  Mr.

Larkin added that sometimes they were required to “get down there,
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but generally no.”(Record, p. 50).  He added that he did not recall

that the claimant was required to get on the floor in August of

2012.  He added that he had seen the claimant on the floor shortly

before he reported the incident(Record, p. 50).

 On cross examination, the witness stated that a supervisor

did not require a certain position to weld.  He added that he had,

on occasion, been on the floor to weld or grind(Record, p. 53).

Additionally, the witness confirmed that to weld you had to bend,

stoop, get up and work on all fours at various times(Record, p.

53).  

The respondent called Adam Yates as a witness. Mr. Yates

stated that he was the owner of Razorback Ironworks.  He stated

that the claimant went to work around the first week in July of

2012.  He added that he was aware of an incident in August of 2012.

Mr. Yates continued that he had been told the claimant hurt his

knee.  He added that the claimant was sent to the doctor.  Mr.

Yates confirmed that a drug test was not done initially and that

there should not be a charge for the first visit to Dr.

Bonner(Record, p. 58).  He added that he was then told by the

doctor’s office that there would be no charge for any

treatment(Record, p. 59).  He added that he was told Dr. Bonner

would no longer treat the claimant.  Mr. Yates continued that a

drug test was done and the claimant had tested positive.  He

confirmed that the claimant was terminated(Record, p. 59).  The

witness confirmed that the claimant was returned to work on
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September 4, 2012 with restrictions, but that none of the

restrictions were specified(Record, p. 60).   

DISCUSSION

Arkansas Code Annotated §11-9-102(4)(A)(i) defines compensable

injury as:

“An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services  or results in
disability or death. An injury is accidental
only if it is caused by a specific incident
and is identifiable by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined under A.C.A. §11-

9-102(4)(A)(i). See also §11-9-102(4)(E)(i). A preponderance of the

evidence means the evidence having greater weight or convincing

force. Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires those medical opinions addressing compensability,

must be stated within a reasonable degree of medical certainty,

A.C. A. §11-9-102(16)(B). The Arkansas Court of Appeals has
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addressed this issue in previous opinions. The Court in 1998,

affirmed the Commission’s finding that the claimant did not sustain

a compensable injury when there was no evidence connecting

objective medical findings to an alleged specific incident, Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, we must first address whether the

claimant sustained a compensable injury.  The claimant in this case

clearly suffered an issue with his knee in May of 2012.   However,

he testified that he had no other problems from that incident.  He

stated he was treated, returned to work and had recovered.

Additionally, he stated that prior to going to work for the

respondent he had no issues with his left knee.  The claimant and

others testified that he suffered an injury while working on August

22, 2012.  He stated that his knee popped upon rising from a

kneeling position and he was in immediate pain.  The claimant

stated that this pain was different and more intense that the pain

he had suffered in May of 2012.  Even if one were to argue that the

May 2012 incident created a pre-existing condition [sprain of the

left knee] it appears that he was asymptomatic in August of 2012

when he suffered another knee problem.  The Arkansas Court of

Appeals has addressed this issue in Leach v. Cooper Tire & Rubber

Co., 2011 Ark. App. 571.  In that case, the claimant had a pre-

existing condition prior to his accident. The Court found that

employers take employees where they find them and employment

circumstances that aggravate pre-existing conditions are

compensable. Citing Heritage Baptist Temple v. Robinson, 82 Ark.
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App. 460, 120 S.W. 3d 150 (2003). The Court also found that a pre-

existing asymptomatic condition that becomes symptomatic because of

an injury is compensable. Leach v. Cooper Tire & Rubber Co., 2011

Ark. App. 571. There must, however, be substantial evidence to

support such a finding and that substantial evidence must be in the

form of objective medical findings. Here, it is clear that the

claimant’s asymptomatic condition became symptomatic because of the

injury he suffered while welding on August 22, 2012.  This is

supported by the testimony of the claimant and the medical evidence

submitted.  Dr. Bonner’s notations from August 22, 2012 reflect a

diagnosis of a knee sprain with a possible meniscus tear.  He noted

a sudden on set at work after rising from a kneeling position.  Dr.

Moffitt in August and September of 2012, diagnosed knee strain and

recommended and MRI.  Upon review of the September 11, 2012 MRI,

Dr. Moffitt noted that the claimant had a partial tear of the ACL

and recommended referral to an orthopedic surgeon.  After review of

the MRI, Dr. McAlister opined that he could not determine if the

findings on the MRI were related to the patient’s injury without a

physical exam at the time of injury as well as a review of the

clinical history as to the time of onset and location of symptoms.

Clearly, both Dr. Bonner and Dr. Moffitt were in the position to

make such a determination as they were treating the claimant in a

manner timely related to his injury.  The respondent’s have

submitted a review of the MRI from Dr. Hronas.  His opinion is

contrary to the notes, diagnosis and opinions of all previous

doctors.  While Dr. Moffitt noted an ACL tear, Dr. Hronas opined
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that the claimant has a normal knee in almost every area of review.

I find Dr. Hrona’s opinion less credible than the treating

physicians.   

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury and the compensable injury

must be supported by objective medical findings.  Here, the

claimant has proven by a preponderance of the evidence that he

sustained a compensable injury to his left knee on August 22, 2012.

While he may have had a pre-existing injury or condition, clearly

he was asymptomatic on August 22, 2012.  There is no other

explanation for the claimant’s knee pain other than the injury

caused after kneeling and rising while working for the respondent.

The claimant has produced objective medical findings to support his

claim.  Based on the foregoing, there is clearly a causal

connection between the incident on August 22, 2012 and the claimant

becoming symptomatic with pain in his left knee. The claimant

suffered a compensable injury on August 22, 2102.                

     The Commission has also been asked to address the issue of the

claimant’s entitlement to medical treatment.

A.C.A. §11-9-102(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

Once it is settled that the claimant sustained a compensable

injury, the question of medical services must be determined by

looking at the facts in question and determining if the medical
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services are reasonably necessary for the treatment of the

claimant’s injury. A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aides, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under A.

C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d (50

(1984). 

In G E Rail Car Repair Servs. Workers’ Comp. v. Hardin, 62

Ark. App. 120, 969 S.W. 2d 667 (1998), the Arkansas Court of

Appeals held a physician’s note constituted essential evidence that

continued treatment of an employee for a work-related injury was

reasonable and necessary.  Here, Dr. Moffitt’s notes reflect that

the claimant, after some treatment, was still symptomatic.  He also

noted that the claimant suffered an ACL tear.  Due to these issues,

Dr. Moffitt recommended a referral to an orthopedic surgeon.  The

claimant testified that he had been unable to seek the referral to

the orthopedic surgeon.  Dr. Moffitt also noted that he would defer

to the orthopedic surgeon for further care of the claimant.

Clearly, Dr. Moffitt’s note is essential evidence that the referral

and treatment by an orthopedic surgeon is reasonable and necessary

for the treatment of the claimant’s compensable injury.  In order

for the claimant to be entitled to the evaluation and medical
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treatment that he seeks, he must prove that the treatment is

reasonably and necessarily related to the treatment of the

compensable injury.  Clearly, the treatment that the claimant seeks

is reasonably and necessarily related to the treatment of his

injury. 

The claimant, in this case, has provided sufficient evidence

to prove that his request for medical evaluation and treatment is

reasonably and necessarily related to the treatment of his

compensable injury sustained on August 22, 2012.  There has been

evidence presented that the claimant was not sure if Dr. Bonner’s

bill had been paid.  Additionally, testimony was presented that Dr.

Bonner may have not charged for the initial visit by the claimant

after the August 22, 2012 incident.  If a bill is due and owing to

Dr. Bonner for the care of the claimant after the August 22, 2012

incident, the respondent shall be responsible for the payment of

that bill.

The claimant contends that he is entitled to temporary total

disability. Temporary total disability is that period within the

healing period in which the employee suffers a total incapacity to

earn wages, Ark. State Highway Dept. v. Breshears, 272 Ark. 244,

613 S.W. 2d 392(1981), see also, RPC, Inc. v. Hargues, 2011 Ark

App. 264.  The claimant in this case, testified that he did not

miss work and that he returned and worked light duty until the time

he was terminated.  The claimant worked light duty from the day

after his injury, August 23, 2012 and remained on light duty light

duty until September 28, 2012 at which time he was terminated.
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While the claimant stated that he did miss work days and did not

work on the day he was terminated, he was never taken off work by

any physician at anytime from August 23 until September 28, 2012.

The claimant was terminated for having a positive drug test after

the August 22, 2012 incident.  A.C.A. §11-9-526 provides that an

injured employee who refuses suitable employment shall not be

entitled to compensation during the period of his refusal.  The

Arkansas Supreme Court determined in Tyson Poultry v. Narvaiz, 2012

Ark. 118 that termination for misconduct  does not mean that the

employee has refused employment, rather his employment has been

terminated at the employer’s option.  Here, the claimant was

terminated for a positive drug test while employed on light duty.

At the point of the claimant’s termination, he became unable to

earn wages.  Clearly from the testimony presented, the claimant is

still within his healing period. He has not been, by his own

testimony and the evidence submitted, released to full and

unrestricted employment. A.C.A. §11-9-102(8) defines disability as

the incapacity because of a compensable injury to earn, in the same

or any other employment, the wages which the employee was receiving

at the time of the compensable injury.  To be entitled to temporary

total disability benefits, the claimant must prove that he remains

within his healing period and suffers a total incapacity to earn

wages, Id.  Here, the claimant is still within his healing period.

There has been no determination of what medical treatment might be

necessary to repair his knee and he is not able to work.

Additionally, according to the holding in Narvaiz, the claimant has
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not refused light duty employment, the option has been removed from

him due to his termination.  Therefore, he is unable to earn the

wages he was earning at the time of the compensable injury.  While

I find it disconcerting that the claimant will in, in some sense,

benefit from his misconduct, the holding in the Narvaiz case is

clear.  When a claimant is terminated for misconduct they have not

refused employment, and should be entitled to temporary total

disability during the time they are within a healing period and

cannot earn wages. Clearly, the employer in this case had light

duty work available.  The respondents decision to terminate the

employee has caused the claimant to be unable to earn wages while

within his healing period.   Therefore, the provisions of Narvaiz

apply to this case and the employee is eligible for temporary total

disability from September 28, 2012 until he is released to return

to work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven, by preponderance of the

evidence, that he suffered a compensable injury to his

left knee on August 22, 2012.  There are objective

medical findings to support a left knee injury on August

22, 2012, and there is a causal connection between the

left knee injury on that date and his continued knee

pain. 

2. Having met the burden of proving a compensable injury,

the claimant is entitled to medical services in the form

an evaluation by an orthopedic surgeon and all reasonable
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and necessary recommendations that flow from such an

evaluation.  Additionally, there is a question as to

whether there is an outstanding bill from Dr. Bonner.

Should such a bill exist, the respondents shall be

responsible for that outstanding bill.

3. The claimant, under the holding of Narvaiz, is entitled

to temporary total disability from September 28, 2012

until such time as he is released to return to full duty.

4. Additionally, the claimant is entitled to the appropriate

attorney fee based on the above findings.

  ORDER

The respondents shall pay any and all medical services in the

form of an evaluation by an orthopedic surgeon and all reasonable

and necessary recommendations that flow from such an evaluation. 

The respondents shall pay any outstanding bill from Dr.

Bonner, should such a bill exists. The respondents shall pay

temporary total disability benefits from September 28, 2012 until

such time as the claimant is released to return to full duty.

The respondents shall pay an appropriate attorney fee based on

the above findings.

IT IS SO ORDERED.

                                                                 
                         AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE


