
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G303122

CRYSTAL L. PARKS, EMPLOYEE   CLAIMANT

KIDZ KARE, INC., UNINSURED EMPLOYER RESPONDENT

OPINION FILED NOVEMBER 18, 2013       

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by MICHAEL L. ELLIG, Attorney, Fort Smith,
Arkansas.

Respondent represented by M. CODY FLYNN, Attorney, Ozark, Arkansas.

STATEMENT OF THE CASE

On August 20, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing.  A pre hearing conference was conducted on June 18, 2013,

and a pre hearing order filed that same day.  A copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1 with

modification and without an objection is made part of the record.

As a result of the pre hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On February 19, 2013, the relationship of employee-

uninsured employer existed among the parties.

3. The claim is controverted in its entirety.

4. Claimant’s average weekly wage on February 19, 2013, was

$290.00.
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5. On February 19, 2013, the claimant sustained an

accidental fall resulting in a fracture of the left

ankle.

By agreement of the parties, the following issues are to be

litigated:

1. Whether the claimant sustained compensable injuries to

her left ankle on February 19, 2013.

2. Whether the claimant is entitled to medical services and

temporary total disability from February 19, 2013 to a

date yet to be determined.

3. Attorneys’ fees.

The claimant contends that on February 19, 2013, she sustained

accidental injuries to her left ankle and right knee, which are

“compensable” under the Arkansas Workers’ Compensation Act.  She

further contends that these injuries have reasonably required the

medical services provided her by and at the direction of the

Booneville Community Hospital ER and Dr. Keith Bolyard and has been

rendered temporarily totally disabled from the date of the injury

to some date in the future.  She also seeks the statutory

attorney’s fees for her attorney on all appropriate benefits.

Finally she requests that all other issues be reserved for future

determination, when ripe.

The respondents did not submit contentions.

The stipulations set forth at the pre hearing conference on

June 18, 2013 and reviewed and agreed to prior to the hearing on

August 20, 2013 and set forth in the pre hearing order are hereby
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accepted as fact.  From a review of the record as a whole to

include medical reports, documents, and other matters properly

before the Commission and having had the opportunity to hear the

testimony and observe the witness and her demeanor, the following

decision is rendered.

FACTUAL BACKGROUND

The claimant worked as a preschool teacher for the

respondent(Record, 6).  The claimant stated that her duties

included making lesson plans, cooking breakfast, arts and crafts,

and helping the children in the bathroom(Record, 6-7).  The

claimant’s hours were from 6:30 to 3:30.  The claimant stated that

she reported to work on February 19, 2013 around 6:30.  She stated

that she arrived at work, waited for the children to come in and

began breakfast about 7:30.  She added that she waited for another

employee to come in(Record, p. 7).  The claimant testified that

when she arrived there were about four kids present and no other

adults(Record, p. 7).  She added that she opened up in the morning

and the kids were there waiting with their parents.  The claimant

continued that she greeted them and let them into the building.

The claimant stated that Meredith Robison arrived at 8:00.  Her job

was to work with the infants in the infant room(Record, p. 8).  The

claimant testified that she had the infants and preschoolers.  The

claimant stated that on February 19, after breakfast, she moved to

the preschool room and began the daily routine(Record, 9).  The

claimant stated that the daily routine included an activity and

circle time.  She continued that about 10:00 another employee would
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come in and there was a break(Record, 9).  She stated that a third

employee came in and gave her a break.  The claimant added that she

got a break first, then Meredith and then they would start cooking

lunch(Record, 9).  She added that the third employee was Jessica

Powers(Record, 9).  The claimant stated that after Jessica arrived

she told her she was going to her car to get an activity.  The

claimant stated that she had gotten an activity for the kids and

was going to bring it back in and then take her break.  She added

that she was walking to her car to get the activity when she

fell(Record, 10).  The claimant continued that after she fell, she

used her cell phone to call Meredith.  She added that Meredith came

outside to help her.  The claimant stated that Meredith could not

help her up and she had to call her dad to come help her and take

her to the doctor(Record, 10).  She added that Meredith was not a

supervisor.  She stated that Barbara [White] was her

supervisor(Record, 10-11).  The claimant stated that she advised

Barbara about what happened after she left the doctor(Record, 11).

She continued that her dad took her to the Booneville Community

Hospital.  The claimant stated that she was going to her car to get

an art craft that she had picked up for the kids at the store when

she fell.  She added that it was to make paper flowers to put into

a vase.  The claimant stated, “it was just an activity that I found

and wanted to do with them”(Record, 14).  She stated that she had

the paper, the sequins, and the foam cut outs in her car.  She

added that it was common for her to bring such materials for

projects to work.  The claimant stated she paid for the materials
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out of her own pocket.  She added that the activities were a part

of the program for the respondent.  The claimant stated that they

did daily activities(Record, 15).  She stated that the activities

were something to keep the kids occupied and something

educational(Record, 15).  The claimant continued that the

respondent knew she was doing the activities and they did not

object or tell her not to bring the activities(Record, 15).  

The respondents called Barbara White as a witness.  Ms. White

is one of the owners of Kidz Kare(Record, 23).  She and her

daughter have operated the business for six years.  The witness

stated that her daily involvement with the business was to do

paperwork.  She stated that she also had locations in Ozark and

Charleston.  The witness stated that she had two full time

employees and three fill in employees in Charleston(Record, 24).

She stated that on February 19 of 2013, She had three employees,

the claimant, Meredith, Jessica and herself.  The witness stated

that she was aware that the claimant injured her ankle on February

19.  She added that she learned of the injury about an hour after

it happened.  The witness stated that she required the employees to

sign in and out of work.  She added that she required them to sign

in and out for lunch.  She continued, that she did not require them

to sign in and out for breaks.  The witness stated that employees

got a break beginning at 10:00 in the morning and sometimes in the

afternoon(Record, 25-26).  Ms. White stated that the claimant got

a break at 10:00 and that Jessica did not get a morning break, but

a late lunch.  She added that Meredith got a break immediately
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after the claimant got her break(Record, 26).  She added that the

breaks were ten minutes and that there were no restrictions on what

the employee could do on the break.  Ms. White stated that the

employees were free to leave the area of the business.  She stated

that they could run a personal errand, get a coke or go to the

Dollar Store(Record, 26).  Ms. White stated that she did not ask

employees to pick items up for the day care while on a break.  She

added that she did ask the claimant one time to bring spoons back

to the business. She stated that she had never asked any other

employee to pick up anything while on break(Record, 27).  The

witness stated that the employees were not asked to perform any

type of job duties while on break.  She added that employees were

not on call during their break and employees were not called back

to help with the day care while on break(Record, 27).  Ms. White

stated that both the claimant and Jessica would go to their cars

while on break to smoke.  Meredith would use the restroom and get

a drink(Record, 28).  The witness stated that there was a

curriculum for the preschool.  She added that the activity that the

claimant testified about getting from her car would not be part of

the curriculum.  She added that she did not encourage employees to

bring activities for the kids to do(Record, 28).  Ms. White stated,

“...A lot of times they would ask me if they could do it [bring

activities] and I always told them I wouldn’t spend the money, but

you don’t tell a teacher not to do something extra.  I have never

asked them to do it and I actually told them not to do it, to do it

while they were sleeping.  But I didn’t tell them absolutely they
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couldn’t, you know”(Record, 28).  She added that the activities

were not required(Record, 29).  The witness added, on cross

examination, that the employees were still on the clock during

breaks and were paid for that time(Record, 29).  Ms. White stated

that she had asked the employees not to go get items for the

business while on break.  She stated, “I didn’t tell them

absolutely that they couldn’t, no, but I have told them not to.

And I’ve told them if they bought things for the daycare, if we

didn’t have the money, I couldn’t reimburse them.  I’ve told them,

yeah”(Record, 31).  She added that she only knew of two other

activities that the claimant brought in for the kids.  She

continued that while she never told the claimant that she could not

bring in the activities, she told her she would not be

reimbursed(Record, 33).  Ms. White also stated that once the

claimant left the preschool room she was considered on break.  She

stated that the break began even if the claimant left the room to

get something.  She added that there would normally be no reason

for the claimant to leave the room to get something(Record, 37).

The respondents called Jessica Powers as a witness.  Ms.

Powers is a two-year employee with the respondent.  The witness

stated that she got to work at 9:45 on February 19 and that

Meredith and the claimant were there(Record, 39).  Ms. Powers

stated that she went in to relieve the claimant and that the

claimant went for her break.  She added that she was then told by

Meredith that she needed her to watch her kids because the claimant

had fallen outside(Record, 40).  Ms. Powers stated it was normal
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for the claimant to take her break at 10:00.  She added that she

did not run errands for the respondent while on break(Record, 42).

The witness stated that the claimant fell right in the front

door(Record, 42).  Ms. Powers stated that when she arrived at work,

she went to the claimant’s room and let her go on break(Record,

43).  She added that the claimant just got up and walked out.  She

did not say anything(Record, 44).  

The respondents called Meredith Robison as a witness.  She

stated that she had worked for the respondent for over a

year(Record, 50).  Ms. Robison stated that she arrived at work at

7:15(Record, 50).  The witness stated that she took her break at

10:15(Record 50-51).  She stated that she typically did not leave

the building on her breaks.  She added that she did go to her car

if she needed something out of it, but usually did not.  The

witness stated that she was not required to do any job duties while

on break(Record, 51).  Ms. Robison stated that the claimant called

her on her cell and told her she had fallen outside and needed

help(Record, 52).  The witness stated that when she found the

claimant she was on her stomach and was making a call on her cell

phone.  She added that she asked what happened and the claimant

said that she fell.  The witness continued that the claimant told

her she heard her ankle pop.  Ms. Robison stated that she felt as

soon as she left her classroom she was on a break.  She added that

she had never performed job duties while on the break(Record, 53-

54).  
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The claimant called Jessica Rozell as a rebuttal witness.  The

witness worked for the respondents for five months.  She was a co-

worker with the claimant.  Ms. Rozell stated that she remembered

several times that the claimant brought projects for the kids to

do.  She added that she thought the claimant brought projects

several times a month(Record, 56-57).  The witness stated that the

activities were inexpensive projects(Record, 57).  She added on

cross examination, that these projects were not required.  The

witness added that in her opinion, these projects improved the

quality of the projects the children were doing(Record, 58).     

DISCUSSION

The Commission must first address the issue of whether the

claimant’s injury occurred while she was engaged in employment

services.  Arkansas Code Annotated §11-9-102(4)(b)(iii) states that

an injury inflicted upon the employee at a time when employment

services are not being performed is not compensable. In Walmart v.

Sands, 80 Ark. App 51, 91 S.W.3d 93(2002) the Court noted that the

phrase “employment services” is not defined by statute, but has

been interpreted by the Arkansas courts.  In prior opinions, the

Court outlined guidelines to be considered when determining if a

claimant was engaging in employment services at the time of an

injury.  The Court stated that an employee is performing

“employment services” when he or she is doing something that is

generally required by his or her employer . . . the test is whether

the injury occurred “within the time and space boundaries of the

employment,” when the employee [was] carrying out the employer’s
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purpose or advancing the employer’s interest directly or

indirectly, Sands at 95-96, citing White v. Georgia-Pacific Corp.,

339 Ark. at 478, 6 S.W.3d at 100.  In Sands, the employee was

clocked out and was returning her personal items to her locker.

The employee was required, by her employer, to return all personal

items to her locker before returning to work.  While she was at the

locker, she was struck by heavy cart.  The employee clocked by in

and reported the injury.  The court found that the employee was

performing employment services because, although clocked out, she

was performing tasks that were required by her employer.

Additionally, the employee in Sands was in an area designated for

the employee’s use at the time she was injured.  The court held

that these factors lead reasonable minds to find that the injury

occurred within the time and space boundaries of the employment,

while the employee was carrying out the employer’s purpose or

advancing the employer’s interests.  In the case at bar, while the

claimant testified that she was not yet on break, the balance of

the testimony is credible and confirms that she was indeed on break

when she fell.  The claimant was not required to sign out for the

break.  However, the key to determining the claimant’s status is

not whether she was signed in or out or being paid for the break.

The issue here, turns on whether the claimant was doing something,

that was required of her by her employer.  Clearly, even if she was

“signed out” for her break she might be found to be performing

employment services, just as in Sands.  Here, however, the

testimony is clear that the teachers for the respondent were not
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required to bring additional activities for the children’s use at

the day care.  The owner of the day care as well as the two other

employees testified for the respondent,  that there was no such

requirement.  Additionally, the claimant’s own rebuttal witness

testified that the activities that the claimant was providing was

not required.  The claimant’s rebuttal witness also stated that the

claimant on several occasions brought additional activities for the

children.  However, the mere fact that the claimant had done this

on numerous occasions does not change the fact that such additional

activities were not required by the day care.  Ms. White testified

that she did not require the teachers to bring additional

activities.  In fact, she stated that she usually told the teachers

not to spend the money on additional activities.  She added that

she did not tell them absolutely not to provide the additional

activities, but that she did not require such activities as part of

the teacher’s job duties or the curriculum.  While the claimant

testified that the activities were part of the respondent’s

program, Ms. White’s testimony as well as the other witnesses is

much more credible.  Clearly, such additional activities were not

required.  The Commission cannot ignore the fact that the

claimant’s bringing additional materials for the children did

indeed advance the interests of the respondent.  Clearly, these

additional materials added to the learning experience of the

children at the day care, however, that is only part of the

analysis.  Unlike the claimant in Sands, the claimant in this case,

was not performing tasks that were required by her employer.  The
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testimony is clear that neither bringing nor retrieving the

additional activities was required.  Even though the claimant’s

accident happened while on the claimant’s property, it did not

occur while she was performing required tasks and was not within

the time and space boundaries of her employment.  Therefore, I

cannot find that the claimant in this case, was performing

employment services when she suffered the fall that injured her

left ankle.  Since the claimant was not performing employment

services at the time of her accident, she did not suffer a

compensable injury.  The issues of TTD and medical services are

therefore moot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by a preponderance of

the evidence that she was performing employment service

at the time of her accident.  Therefore, she did not

suffer a compensable injury under the law.

2. Since the claimant did not suffer a compensable injury,

the issues of TTD and medical services are moot.

3.   The claimant’s attorney is not entitled to an attorney’s

fee based on the above findings.

ORDER

Based upon my forgoing findings and conclusions, I have no

alternative but to deny and dismiss the claim in the entirety.

IT IS SO ORDERED.

                             
Amy Grimes
Administrative Law Judge


