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STATEMENT OF THE CASE

A hearing was conducted on June 28, 2013, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.  In addition, this claim has a somewhat unusual

procedural history which will not be set out in its entirety herein.

A prehearing conference was conducted in this claim on February 20,

2013, and a Prehearing Order was filed on said date.  The claim was

scheduled for a formal hearing on April 12, 2013.  However, prior to the

scheduled hearing, the parties submitted a proposed settlement and the full

hearing was converted to a settlement hearing.  The settlement was denied
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because of various concerns expressed by the claimant over future Medicare

benefits.  Thereafter, the claimant reinstated her hearing request at which time

the claim was scheduled for a hearing on June 28, 2013.   At the hearing, the

parties announced that the stipulations, issues, as well as their respective

contentions were correctly set out in the February 20, 2013, Prehearing Order,

subject to an additional stipulation concerning the applicable compensation

rates, as well as further clarification by the claimant concerning the period of

temporary total disability claimed.  A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed

at all relevant times, including September 21, 2010; that the claimant was

involved  in  a  work-related  incident  on  said  date  which  was  treated  as

a one-time medical only claim; and that respondents had controverted all

benefits after September 21, 2010.  At the hearing, it was further stipulated

that the claimant’s average weekly wage at the time of the incident was

$229.00, which would entitle her to indemnity benefits at the rate of $153.00

per week for both temporary total and permanent partial disability in the event

the claim was found compensable.

By agreement of the parties, the primary issue presented for

determination was whether the claimant’s physical problems, need for



3POLLOCK, JANE; G202186

treatment, including surgery were causally related to the September 21, 2010,

incident.  If answered affirmatively, claimant’s entitlement to associated

benefits must be addressed.

Claimant contended, in summary, that she sustained a low back injury

as the result of a specific incident identifiable in time and place of occurrence

on September 21, 2010; that her need for treatment, including back surgery

on June 18, 2012, was directly and causally related to the event; that

respondents should be held responsible for all outstanding hospital, medical, and

related treatment, together with continued reasonably necessary medical treatment;

that she was entitled to temporary total disability benefits following the June 18,

2012, surgery and continuing for approximately eight (8) weeks (the exact dates to

be identified at the hearing); and that a controverted attorney’s fee should attach to

any benefits awarded.  The claimant reserved entitlement to permanent disability

benefits, if applicable.  During the hearing, the claimant modified her request,

claiming three (3) weeks of temporary total disability which is the period of

time the claimant missed work after her surgery.  (Tr.22)

The respondents contended that it paid all appropriate medical related to

the minor event on September 21, 2010, while asserting that the claimant’s physical

problems, need for treatment and surgery were unrelated to the September 21,

2010, work-related incident.
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The claimant was the only lay witness to testify.   The record is

composed solely of the transcript of the June 28, 2013, hearing containing

135 pages of medical records introduced as “Respondent’s Exhibit A,”

together with the claimant’s discovery deposition which was introduced as

“Respondent’s Exhibit B” and retained in the Commission file in bound form.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that she

sustained a compensable injury in the form of a temporary aggravation

of a pre-existing back condition as the result of a specific incident

arising out of and during the course of her employment with Staffmark

Investments on September 21, 2010, which required medical treatment.

4. The claimant has failed to prove that she is entitled to any temporary
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total disability as the result of the September 21, 2010, incident.

5. The claimant has failed to prove that her back surgery on June 18,

2012, is causally related to the September 21, 2010, compensable

injury.

6. The claimant has failed to prove that her physical problems, need for

medical treatment, including surgery on June 18, 2012, as well as any

current need for medical treatment is causally related to the September

21, 2010, incident.

DISCUSSION

This is an extremely unusual claim.  The relevant facts in this claim are

basically undisputed.  As previously noted, it is undisputed that the claimant

was involved in a work-related incident on September 21, 2010, which

respondents treated as a one-time only medical claim while controverting all

benefits after September 21, 2010.  The medical record confirms that the

claimant sustained a compensable injury in the form of an aggravation of a

pre-existing back condition.  The injury is confirmed by medical evidence

supported by objective findings.  However, the record reflects that the claimant

did not miss any time from work as the result of the September 21, 2010,

incident.  While it can be argued that a portion of the claimant’s medical

treatment immediately following the September 21, 2010, event was causally
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related to the injury, it appears that all of the claimant’s medical treatment that

was causally related has been paid by another provider, specifically,

Medicare.  The record reflects that shortly after the claimant’s injury, she

returned to her baseline condition and that her healing period related to the

temporary aggravation had long since been resolved.  In fact, the claimant did

not make a claim for additional benefits until receiving a letter from Medicare

advising her that it was no longer paying additional medical treatment for a

long-standing and pre-existing back condition.  Apparently, Medicare

subsequently relented and paid for claimant’s back surgery on June 18, 2012.

As will be set out further below, the June 18, 2012, back surgery is unrelated

to the September 21, 2010, incident.  A preponderance of the credible

evidence reflects that all of the claimant’s physical problems, need for

treatment, and disability is related to the long-standing pre-existing condition.

The Workers’ Compensation Act only provides benefits for injuries that arise

out of and during the course of employment.  It does not provide benefits for

general health insurance which should remain the responsibility of the prior

health provider.

The claimant, Jane Elizabeth Pollock, testified in her own behalf.  First,

I found the claimant to be an extremely cooperative and credible witness.

Again, the only reason that the claimant pursued a workers’ compensation
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claim was because she received correspondence from Medicare advising her

that it was no longer going to pay for her medical treatment specifically related

to her back.  After the claimant filed her workers’ compensation claim, the

workers’ compensation insurance carrier controverted all additional benefits.

The claimant became involved in a catch-22 position concerning her need for

continued medical treatment, including surgery.  Fortunately, Medicare

recognized its responsibility and accepted and paid for the claimant’s June 18,

2012, back surgery, and has apparently continued to pay follow-up treatment

for the claimant’s long-standing and chronic condition which pre-existed the

September 21, 2010, injury. 

The claimant is sixty-six (66) years old.  She has a high school

education.  In addition, the claimant has completed various insurance courses

and has several insurance licenses.  The claimant has been drawing disability

benefits since 1995.  The claimant became Medicare eligible in 1997.  While

drawing disability benefits, the claimant continued to work on a part-time

basis.  On and before September 21, 2010, the claimant was employed in a

secretarial position for Staffmark Investments.  The claimant’s description of

the incident, its prompt reporting, as well as the claimant’s initial medical

treatment is set out below:

A     I was sitting in the secretarial chair with wheels on it, which I’ve done
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since I was 19 years old.  My desk was L-shaped and I scooted across the
floor to get to the other side of the desk.  When I did, I fell face down on the
floor.  And we were upstairs.  It shook the building and then the chair fell
specifically on the right side of my back.

Q      Okay.  What did you experience as far as symptoms after that?

A     I could hardly walk.  I went straight to Dr. Golden and he gave me some
powerful pain medication that I could not take.

Q     Before we get there, let’s back up to where the event happened.

A     Okay.

Q     Did you let anyone at HP know that this incident had taken place?

A     Gail Liles was there.

Q     Okay.

A     She came and helped me up.

Q     What was her position?

A     She was another part-time worker.

Q     And what kind of operation is HP or what does HP do?

A     It’s a real estate developer, rental of apartments.

Q     And were there any other employees that worked there with you on
September 21, 2010, other than Gail Liles and yourself?

A     No, sir.

Q     All right.  So Gail knew that this happened?

A     Yes.
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Q     And for what reason did you go to Dr. Golden?

A     I’m sorry, it’s not Liles, it’s Lies.

Q     It’s L-I-E-S?

A     Uh-huh.

Q     All right.  So once the incident takes place, I know you said you had
trouble walking, tell us exactly what you remember happening from the point
that you get up off the floor to the time you see Dr. Golden.

A     They were upstairs, so I had to walk down the flight of stairs.  I walked
sideways to get down them because I couldn’t put one foot in front of the
other, and I held onto the wall to walk into Dr. Golden’s office.  He did some
x-rays.

Q     And we fortunately do have Dr. Golden’s report, which I believe begins
at page 125 of the exhibit, and it does indicate you saw him on September
21st.  It gives a history that you fell today, injured the right side from the hip
down, is that correct?

A     Yes.

Q     So you gave him a report of your injury?

A     Yes.

Q     And was he your family physician at that point?

A     He is my family physician.

Q     Were you directed, as far as you knew, to any specific physician at the
request of either Staffmark or HP?

A     No, they never addressed it at all.

Q     Okay.  Now, from that point, Jane, did you continue to receive – or did
you continue to have symptoms or how did they progress over the next few



10POLLOCK, JANE; G202186

months after September 21st of 2010?

A     I got to where I couldn’t walk.  I told – I see a rheumatologist also, and I
told him, I said, “I am not going to be able to walk.”  So he sent me for
epidurals.  I’ve had two or three rounds of epidurals.  They don’t help.

Q     Let’s sort of distinguish between any treatment you received for any
condition before September 2010 and treatment you received after that date.
Were you receiving any regular medical treatment before September 2010?

A     I have high blood pressure.  I have heart problems.  I have lupus.  I can’t
tell you what all I was seen for.

Q     You have several problems, and you were seeing Dr. Golden and Dr.
Roberts even prior to your fall?

A     Uh-huh.

Q     You have to say yes or no.

A     Yes.

Q     Okay.  So you continued to see these same doctors before this new
problem of the right hip and the difficulty walking?

A     Yes, and Dr. Roberts is the one that sent me to the pain doctor to do the
epidurals.  (Tr.13-16)

An incident report was immediately filled out as reflected by an exhibit

introduced at the hearing.  (Resp.Ex.A, p.5)

The claimant was initially examined and treated by her primary care

physician, Dr. Steve Golden at the First Care – Matthews Clinic in Jonesboro,

Arkansas, on September 21, 2010.  The history contained in Dr. Golden’s

report is consistent with the admitted incident.  Dr. Golden’s examination
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revealed muscle spasms present on manipulation palpation.  The claimant

was treated with medications including Percocet for pain and Flexeril for

muscle spasms while advised to follow-up with her rheumatologist, Dr.

Roberts, the following week.  (Resp.Ex.A, p.8)

The claimant candidly acknowledged that she had been seeing both Dr.

Golden, her primary care physician for a number of physical problems, as well

as Dr. Randy Roberts for her long-standing and pre-existing arthritic and

rheumatology problems.  In fact, the claimant was receiving periodic epidural

injections by Dr. Roberts.  In addition to the claimant’s pre-existing problems,

the record reflects that following the September 21, 2010, incident, the

claimant was involved in an independent intervening accident, specifically, a

motor vehicle accident in 2011, at which time she was hospitalized at The

Med in Memphis, Tennessee.  Further, the claimant conceded that she did not

miss any significant time from work after the incident in September, 2010, until

undergoing back surgery on June 18, 2012.  The claimant was able to return

to work approximately three (3) weeks following the June 18, 2012, surgery.

The surgery was performed by Dr. Terence Lichtor, a neurosurgeon in

Jonesboro, Arkansas.  The claimant continues to receive epidural injections

for her back which have been administered by Dr. Greaser. (Tr.19, 22)

On cross-examination, the claimant testified that she was diagnosed
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with Reiter’s disease, a form or arthritis at the age of ten (10).  The claimant

testified that she began seeing a rheumatologist in 2006 when she came

under the care of Dr. Randy Roberts.  The claimant has been treating with Dr.

Roberts on a monthly basis since that time.  Rather than conduct a further

analysis of the claimant’s testimony, as well as the medical evidence, suffice

it to say that the claimant’s back condition has been chronic and progressive

since she was a young child.

Dr. Terry Lichtor addressed the primary issue presented for

determination which was whether there was a causal connection between the

claimant’s physical problems, need for treatment, including surgery to the

September 21, 2010, incident.  His April 2, 2013, narrative report is set out

below:

I evaluated Jane Pollock initially on 5/10/12.  As you know
Jane Pollock (date of birth 3/12/47) is a retired insurance agent.
The patient has experienced lower back and right leg pain for
many years.  The patient did experience a fall during September
of 2010, and the pain got somewhat worse at that point.  The
patient also experienced another fall during May of 2011 and was
involved in a serious motor vehicle accident that occurred during
July of 2011.  The pain continued to radiate down the right leg.
The pain was somewhat better following epidural injections.  The
pain was somewhat worse  after walking.  On exam the patient
ambulated well.  There was no pain on straight leg raising of
either leg.  The motor strength was good.  The reflexes were 1+
and symmetic.  The toes were downgoing on babinski.  Pinprick
sensation was intact.  The patient underwent an MRI of the
lumbar spine on 3/2/12 demonstrating moderate to severe right
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neural foraminal narrowing at L5-S1 (critical image shown below;
arrow pointing to region of stenosis on right side at L5-S1).

It was felt that the patient would likely benefit from a right
L5-S1 hemilaminectomy.  The details of the procedure including
the expected benefits, potential risks and alternative treatments
were outlined, and the patient wanted to undergo surgery.  The
patient underwent an uneventful right L5-S1 hemilaminectomy on
6/18/12 in treatment of stenosis at the L5-S1 level.  The patient
has noted a significant resolution of her lower back and right leg
pain following the procedure.  The wound is well healed.  The
patient is increasing her activity level.  Overall the patient is very
happy with the results of the surgery.  I am following this patient
on a prn basis at this point.

In summary this patient developed lower back and right leg
pain several years ago.  The work-up revealed stenosis on the
right side at L5-S1.  This is a degenerative problem secondary to
years of wear and tear stress and could not be attributed to any
particular trauma such as the fall that occurred during September
of 2010.  The fall likely caused some soft tissue injuries to the
lower back that should have resolved within a few weeks or at
most three to four months.  The surgery to treat the stenosis was
not for treatment of any injury that one could related to the fall in
question.  The patient has made a good recovery, and any future
medical needs would not be related to the lower back problem
which was treated by surgery during June of 2012.  (Resp.Ex.A,
pp.132-133)

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of an injury arising out

of and in the course of employment; (2) proof by a preponderance of the evidence
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that the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing

the injury; and (4) proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and place of occurrence.

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The workers’ compensation statutes provide that “[a] compensable injury

must be established by medical evidence supported by objective findings....” Ark.

Code Ann. 11-9-102(4)(D) (Supp. 2007). “Objective findings” are defined as “those

findings which cannot come under the voluntary control of the patient.” Ark. Code

Ann. §11-9-102 (16)(A)(i) (Supp. 2007). While objective medical evidence is

necessary to establish the existence and extent of an injury, it is not essential to

establish the causal relationship between the injury and the work-related accident.

Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522, 524 (1999);

Horticare Landscape Management v. McDonald, 80 Ark. App. 45, 89 S.W.3d 375

(2002).

A  claimant  is  not  required  to  establish  the  causal  connection  between

a work-related incident and an injury by either expert medical opinion or objective

medical evidence.  See, Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long recognized that a

causal relationship may be established between an employment-related incident
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and a subsequent physical injury based on evidence that the injury manifested itself

within a reasonable period of time following the incident so that the injury is logically

attributable to the incident, where there is no other explanation for the injury.  Hall

v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).   However, if the

disability does not manifest itself until months after the accident, so that reasonable

men might disagree about the existence of a causal connection between the

accident and disability, the issue becomes a question of fact for the Commission’s

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).  See

also, Wentz v. Servicemaster, 75 Ark. App. 296, 57 S.W.3d 753 (2001).

It is well-settled that the claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in her

favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952);

Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden

of proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give the claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not a claimant

has met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Ark. Code Ann. §11-9-704(c)(4); Wade v. Mr. C.Cavenaugh’s,

298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark. App. 196, 737
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S.W.2d 663 (1987).

The claimant candidly acknowledged that the only reason that she pursued

a workers’ compensation claim was because Medicare initially refused to pay for her

June 18, 2012, back surgery.  While I find that the claimant sustained a

compensable injury in the form of a temporary aggravation of her pre-existing

condition, clearly, the major cause for the claimant’s need for treatment and

disability is unrelated to the September 21, 2010, injury.  Dr. Lichtor was the only

doctor to address the causal connection, if any, to the claimant’s need for surgery

in June, 2012, to a work incident on September 21, 2010.  He concluded that the

claimant’s soft tissue injury resolved within a few weeks or at most within three (3)

to four (4) months post-injury.  The claimant had significant pre-existing problems.

She was involved in an independent intervening accident.  The claimant has failed

to sustain her burden of proof concerning the causal connection.  After reviewing

the evidence in this case impartially, without giving the benefit of the doubt to either

party, I find that the claimant has failed to prove that she is entitled to additional

workers’ compensation benefits.  Accordingly, the within claim is hereby respectfully

denied and dismissed.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


