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STATEMENT OF THE CASE

A hearing was conducted on August 30, 2013, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on August 14, 2013,

and a Prehearing Order was filed on said date.  At the hearing, the parties stated

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order subject to some further clarification announced at

the hearing.  A copy of the Prehearing Order was introduced without objection as

Commission’s Exhibit  No. 1.

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including October 10, 2012; that the claimant sustained
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compensable bilateral knee injuries as a result of a specific incident on said date;

that the claimant’s average weekly wage was sufficient to entitle her to

compensation rates of $413.00 per week for temporary total disability and $310.00

per week for permanent partial disability; that respondents had paid various medical

and related expenses, to date; and that respondents had controverted claimant’s

entitlement to bilateral total knee replacements.  

By agreement of the parties, the primary issue presented for determination

was whether respondents were responsible for additional medical treatment in the

form of bilateral total knee replacements.  

The claimant contended in summary that she required bilateral total knee

replacements which the claimant maintained was reasonably necessary as well as

causally related to the October 10, 2012, incident; that respondents should be held

responsible for the surgery, together with appropriate indemnity benefits.  The

claimant requested a controverted attorney’s fee on any benefits awarded.

The respondents contended that it had paid all appropriate benefits with

regard to the claimant’s acute injury while maintaining that the claimant’s need for

the total knee replacements was associated solely with pre-existing and underlying

osteoarthritic problems and not the acute injury of October 10, 2012.  Alternatively,

respondents contended that the claimant continued to draw her regular wages and

that in the event she was entitled to the surgical procedures requested, she would

not be entitled to any indemnity benefits until actually undergoing the surgery.  
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Respondents pointed out that by letter dated August 23, 2013, it amended

its contentions to include an assertion that the claimant refused suitable

employment as a defense to any claim for temporary total disability if the claimant

was seeking temporary total disability retroactively.  In response claimant

acknowledged that she was receiving her full salary and would only be claiming

temporary total disability from the date of surgery, if approved.  

Again, during the prehearing conference the primary issue agreed to by the

parties was whether respondents were responsible for additional medical treatment

in the form of bilateral total knee replacements.  At the conclusion of the hearing this

administrative law judge pointed out that the medical evidence had not been

sufficiently developed with regard to her need for bilateral total knee replacements.

It was further pointed out that the respondent-carrier improperly unilaterally

terminated the claimant’s medical treatment with an authorized medical provider.

In fact, respondents’ attorney acknowledged that respondents controverted

all additional medical treatment after obtaining an independent medical opinion from

Dr. Barnes indicating that the claimant had been placed at maximum medical

improvement and that the claimant’s need for additional treatment was related to

the pre-existing condition and not the admitted injury of October 10, 2012.  (TR. 31-

35)

The claimant was the only lay witness to testify.  The claimant had a number

of corroborating witnesses that if called to testify would state that the claimant did
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not experience any physical problems prior to her October 10, 2012, fall at work and

that the claimant has continued to experience problems since her injury.

Respondents stipulated that the claimant’s witnesses would corroborate her

testimony.  The record is composed solely of the transcript of the August 30, 2013,

hearing containing a Joint Medical Exhibit consisting of eight pages.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven by a preponderance of the credible evidence
that respondents should be held responsible for continued reasonably
necessary medical treatment, including, but not limited to bilateral
total knee replacements, if recommended following further testing
and/or treatment.

4. The claimant’s entitlement to bilateral total knee replacements
requires further development of the medical evidence which was
frustrated by respondents’ unilateral termination of all medical
treatment.

5. Respondents have controverted claimant’s entitlement to additional
medical treatment.

6. Additional issues are by necessity specifically reserved.
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DISCUSSION

The relevant facts in this claim are undisputed.  The claimant, Pamela

Pharris, testified in her own behalf.  The claimant is 50 years old.  She has been

employed by Hunton Office Supply for her entire adult life.  She began working for

the employer which is family owned on a full time basis in 1981.  Again, it is

undisputed that the claimant sustained compensable bilateral knee injuries as the

result of a specific incident on October 10, 2012.  The claimant’s description of

injury which was difficult to conceptualize is set out below:

Q . . . describe what happened.

A Okay.  There’s a ramp at the new location.  We opened a new store
in Paragould, and there’s a ramp coming from one of the restrooms and it’s
a little steep and I was coming down.  It doesn’t have any of the feet tread.
It’s a little slick, so my feet kind of started slipping out from underneath me,
and as I was pulling them back, I started seeing that I was going to go
forward.  Well, I tried to get back up, and my feet, I just started falling.  The
next thing I know, my feet just fell back underneath me, and I fell back, so my
feet is underneath me.  I’m laying on my back  –  

JUDGE GREENBAUM:  I really can’t conceptualize this entire
process, but you fell, is that correct?

THE CLAIMANT:  Yeah, I fell.  My legs were underneath me,
I’m sorry, my feet, my legs were underneath me, and I’m laying on my
back at an angle.

JUDGE GREENBAUM:  Okay.

THE CLAIMANT:  The whole time, I mean, at the time I’m
falling, when I did fall, I could hear my knees just -- it was just like all
of my weight and the angle of the fall was completely just -- it was like
everything just pulled or snapped or something in my knees.  You
know, I’ve heard people talk about a searing hot pain when they, you
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know, before.  I had never actually felt that.  This time I saw stars,
searing hot pain.  It -- it -- I don’t really know.  It just –

BY MS. TALBOTT:

Q I thought you could have landed in a squat?

A Yeah, a really fast squat, but I was laying -- when I landed, I was on
my back with my legs underneath me because of the steep -- but then I was
able to pull my legs out from underneath me.

Q  Okay.

A So I was laying flat on my back.

Q Okay.  And so after you got up -- or did you need help getting up?

A Oh, no, I had to have help getting up.  (TR. 9-10)

The claimant’s primary care physician is Dr. James Franks.  An April 1, 2002,

report from Dr. Franks reflecting a patient history that the claimant fell on her knee

several weeks previous to April 1, 2002, and that the claimant reported having back

pain radiating to her hip.  However, Dr. Franks’ physical examination reflected that

the claimant had full range of motion in both her hip and knees which were

nontender to palpation.  Dr. Franks did note left pari-lumbar muscle tenderness to

palpation while diagnosing a lumbar strain.  The claimant denied experiencing knee

pain in 2002 while maintaining that her complaints were related to a pinched nerve

in her back which went down her leg past the knee.  Suffice it to say there is no

medical evidence whatsoever of claimant receiving any medical treatment for either

of her knees from April 1, 2002, until following her admitted injury on October 10,

2012.  (JT. EX. A, p. 1) (TR. 11-12)
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As previously noted the medical evidence in this claim is poorly developed.

Despite the fact that the claimant has been unable to work the employer has

continued to pay the claimant her full wages and there is no claim for temporary

total disability at this time.  The claimant first sought medical treatment on

November 2, 2012, when she was seen by her family physician, Dr. Franks.  Again,

the claimant disagreed with some of the history contained in Dr. Franks’

November 2, 2012, report set out in part below:

Pt is an almost 50 yr old morbidly obese WF who presents with
bilateral knee pain.  Pt states she fell three weeks ago.  States she
was walking down a ramp and kind of fell in slow motion eventually
landing on her knees.  States she has been using lortab with relief.
Is presently using a walker.  She states it especially hurts to try to
stand up and sit down.  She also wants me to check her ears.  Also
she has spots  on her right forearm that she wants me to take a look
at.  

Dr. Franks prescribed medications, naproxen 500mg and Lortab as well as rest and

the use of heat, while advising the claimant that if she did not improve within the

next two weeks x-rays and a MRI may be  needed.  (JT. EX. A, p. 2)  

The claimant was next examined by Dr. R. Edward Cooper, an orthopedic

surgeon.  The record reflects that the claimant was only allowed to see Dr. Cooper

one time only.  Dr. Cooper took x-rays which reflected advanced patellofemoral

osteoarthritis bilaterally in the knees which he treated with medication and injections

with instructions to return to the clinic in eight weeks for recheck; however, following

the one time visit respondents unilaterally terminated treatment by Dr. Cooper and

sent the claimant to Dr. C. Lowery Barnes for an independent medical examination.
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Although, the claimant maintained that Dr. Cooper informed her that she needed

knee replacements, this is not contained in his one report.  Again, the claimant was

not permitted to return to Dr. Cooper following his initial examination.  (TR. 26-27)

Dr. Cooper’s November 15, 2012, report is set out in its entirety below:

11/15/2012:  Ms. Pharris RTC today.  She is complaining of bilateral
knee pain.  She is a 50 year old R hand dominant white female who
fell about five weeks ago and now, when she tries to walk especially
up the stairs or on an incline, she has excruciating pain in this anterior
knees bilaterally.

PHYSICAL EXAMINATION:  On examination today of the R knee,
she has ROM from 0 to 125 degrees of flexion but she does have
pain on full flexion.  There is no varus or valgus instability.  Negative
Lachman.  Negative anterior drawer.  Negative posterior drawer.
Negative quadriceps active test.  There is significant tenderness over
the medial joint line and severe pain with the patellar compression
test which reproduces the majority of her symptoms.  Examination of
the L knee is identical.

X-RAYS: X-rays today demonstrate advanced patellofemoral
osteoarthritis bilateral knees.

IMPRESSION:
1.  Advanced patellofemoral OA bilateral knees.

PLAN:
1. She will continue her Naprosyn.
2. The knees were sterilely prepped and injected with Depo-

Medrol and Lidocaine.
3.  She will RTC in eight weeks for a recheck.  (JT. EX.  A, p.3)

As noted above respondents unilaterally terminated the claimant’s treatment

with Dr. Cooper.  Rather than return to Dr. Cooper for reexamination respondents

sent the claimant to Dr. Lowery Barnes, an orthopedic surgeon with Arkansas

Speciality Orthopaedics in Little Rock, Arkansas.  The claimant was accompanied
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by respondents’ case manager at the time of her examination on January 3, 2013.

Dr. Barnes diagnosis was the same as Dr. Cooper’s, specifically, bilateral

patellofemoral arthritis.  Dr. Barnes’ impression and recommendation is set out

below:

Plan
It is my impression that she had pre-existing patellofemoral arthritis
but had not been symptomatic.  She may ultimately require bilateral
knee replacements.  The reason for the needed knee replacement is
not her injury but her pre-existing arthritis.  She has not reached
maximal medical improvement .  I think she should have physical
therapy 3 times a week for one month.  I do not think further steroid
injections would be beneficial.  She should reach maximal medical
improvement in one month.  At that time she should be old [sic] to
resume her normal activities at work.  She should not have an
impairment rating injury.  Her on-the-job injury was a strain to the
bilateral arthritic knees.  (JX. A, p. 4)

Respondents apparently paid for the claimant’s physical therapy.  She returned to

Dr. Barnes on June 13, 2013, for reevaluation.  Again, Dr. Barnes diagnosed pre-

existing patellofemoral joint arthritis while noting that her condition was

asymptomatic prior to the admitted injury.  He acknowledged that the claimant

became symptomatic following the work related injury.  Dr. Barnes further pointed

out that physical therapy did not help the claimant’s condition and that at the time

of her visit she was using a walker full time.  (JT. Ex. A, p. 8)

The primary issue presented for determination is whether respondents

should be held responsible for additional medical treatment in the form of bilateral

total knee replacements.  A corollary issue is whether respondents should be

responsible for any additional medical treatment.  As previously noted respondents
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have controverted further medical treatment.

ADDITIONAL MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

Ark. Code Ann. § 11-9-508(a) (Repl. 2002); American Greeting Corp. v. Garey, 61

Ark. App. 17, 963 S.W.2d 613 (1998).  Injured employees must prove that medical

services are reasonably necessary by a preponderance of the evidence; however,

those services may include that necessary to accurately diagnose the nature and

extent of the compensable injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damaged produced by the compensable injury.  Ark. Code Ann.

§ 11-9-705(a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W.2d 593 (1995); See Artex Hydrophonics, Inc. v. Pipin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).

When an accidental injury aggravates a prior one, the one in whose employ

the second injury occurs is liable for all of the consequences naturally flowing from

that incident.  Hope Livestock Auction Co. v. Knighton, 67 Ark. App. 165, 992

S.W.2d 826 (1999).  A pre-existing disease or infirmity of an employee does not

disqualify a claim  under the arising out of employment requirement if the

employment aggravated, accelerated, or combined with the disease or infirmity to

produce the death or disability for which compensation is sought.  Gerber Products
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v. McDonald, 15 Ark. App. 226, 691 S.W.2d 871 (1985).  To prove entitlement to

medical treatment, a claimant need not prove that the work injury was the major

cause of the need for treatment.  General Electric Railcar Repair Servs. v. Hardin,

62 Ark. App. 120, 969 S.W.2d 667 (1998).

It is undisputed that the claimant sustained bilateral knee injuries as the

result of a work related incident on October 10, 2012.  Although, the record reflects

that the claimant sustained some type of minor injury in 2002, her injury was

primarily a back sprain and there is no evidence that the claimant ever required

treatment for her knees before the admitted injury herein.  It is further undisputed

that the claimant had pre-existing knee arthritis which was asymptomatic before her

acute injury on October 10, 2012.  The claimant has been unable to return to gainful

employment since that time.  She has been symptomatic at all times after her injury.

Dr. Barnes’ legal conclusion that the claimant has reached maximum medical

improvement for her admitted injury is not supported by the record as a whole.

Further, a claimant does not need to prove that her work injury is the major cause

of her need for treatment.  The claimant has proven by a preponderance of the

evidence that she is entitled to further medical treatment, including, but not limited

to further diagnostic testing.  In the event the claimant ultimately requires bilateral

total knee replacements it would appear that respondents would be responsible for

such treatment.  See Williams v. J&L Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d

383 (2004).  



-12-

Respondents were not justified in unilaterally terminating the claimant’s

treatment with Dr. Cooper following his one time examination on November 15,

2012.  Clearly, in view of the foregoing the claimant should be allowed to return to

either Dr. Cooper or a mutually agreed upon physician to obtain follow up treatment.

The parties are encouraged to cooperate in allowing the claimant to obtain follow

up medical treatment.  By necessity, claimant’s entitlement to bilateral total knee

replacements as well as claimant’s entitlement to future indemnity benefits are

reserved.

AWARD

Respondent, FirstComp Insurance Company, is hereby directed and ordered

to pay all of claimant’s outstanding medical treatment, if any, and respondents

remain responsible for additional continued reasonably necessary medical

treatment.

Because this is a medical only claim attorney’s fees cannot be awarded

pursuant Ark. Code Ann. § 11-9-715.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


