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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment and permanent partial disability benefits for

anatomical impairment.

At issue is the reasonable necessity of medical treatment pursuant to Ark.

Code Ann. §11-9-508 and the validity of the impairment rating pursuant to Rule 34.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant on the issue of reasonable and necessary medical treatment.

STATEMENT OF THE CASE

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including February 3, 2012; that the claimant sustained a

compensable injury to his right upper extremity on said date; that he earned

sufficient wages to entitle him to compensation rates of $306.00 per week for

temporary total disability and $229.00 per week for permanent partial disability; that
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the claimant’s healing period ended on June 26, 2012; that respondents have

controverted claimant’s entitlement to permanent impairment benefits, as well as

additional medical treatment.

The claimant contends he is entitled to the 12% whole body impairment

assigned by his authorized treating physician, Dr. Christopher Young.  The claimant

further contends that he is entitled to a follow-up evaluation and treatment of his

right elbow which respondents have resisted.  Claimant requests a controverted

attorney’s fee on any additional benefits awarded.

The respondents contend that the claimant did not sustain any permanent

impairment, maintaining that the rating by Dr. Young is not based on objective, valid

and legal criteria; that there was no medical opinion offered with any degree of

medical certainty; that it is unknown whether the range of motion indicated in the

reports was active or passive; and that strain and sprains are not permanent

conditions.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant was the only witness to testify at the hearing.  I had the

opportunity to observe the claimant for some time before the start of the hearing.

His injured arm does not swing freely when he walks but is held stiffly by his side.

The claimant appeared to be sincere in his testimony.

The claimant, age 45 (D.O.B. November 3, 1967), has worked for the

respondent employer for about five years as a truck driver for the road department.

His health history includes two prior workers’ compensation clams that have been

settled for a right shoulder injury with surgery and a neck injury with anterior fusion

at C5, C6, and C7, (Tr. p. 14-16).
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On February 3, 2012, the claimant was backing the truck into a landfill when

he was hit by a bulldozer.  His arm struck a steel bar and he experienced pain in his

elbow.  He wore a sling for 20 days and developed a frozen elbow and shoulder

from lack of movement.  The claimant was treated conservatively with medication

and physical therapy which he felt was helpful.  The therapist performed range of

motion tests and took measurements, which Dr. Young used to assess impairment.

(Depo. p. 10-11, 19-20).  I cannot use the claimant’s testimony about the range of

motion tests as a basis for assessment of impairment.

The claimant stated he was released about a year ago but still experiences

pain, shoulder spasms, and restricted range of motion with numbness in his hand.

He uses an ice pack on his arm at the end of the work day.  His elbow burns and

cannot be straightened out.  These symptoms affect his ability to scuba dive for the

search and rescue team.  He can no longer hunt with a bow and bought a lighter

gun for hunting.  He has taught himself to use his left hand for shaving and casting

while fishing.  He uses hydrocodone for pain.

MEDICAL EVIDENCE

The claimant saw Dr. Mark Larey on February 6, 2012, and gave the

following history:

. . . dozer hit his trailer which threw him basically out of his seat.  He
used his right arm to brace himself against a bar that is used to catch
the passenger’s seat to keep himself from being thrown across the
cab.  . . . the pain actually is in the elbow area, but does migrate up
the shoulder and will go up into the neck.  He describes it as a
burning type of pain.  States that with gripping things or with bending
his arm, this will actually exacerbate the pain . . . on palpation of the
arm, there is [sic] quite tender to palpation in forearm and lower
biceps region.  . . . on palpation of the upper superior musculature,
there is palpable muscle spasms in that area as well as in the
rhomboid musculature.  There is palpable muscle spasms which
extend into the superior trapezius musculature and right paracervical
musculature . . . he is also tender across the anterior shoulder region
into the clavicular region as well.
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Follow-up reports show continuing pain in the shoulder, arm and neck with swelling,

bruising, muscle spasm, decreased grip strength, crepitance, numbness and tingling

in his fingers.  An MRI scan showed subcutaneous edema or a hematoma in the

right shoulder and possible epicondylitis in the arm.  An MRI scan of the neck

showed no damage to the prior surgical fusion.

After physical therapy, the claimant reported some improvement in his neck

and shoulder symptoms in a report dated March 5, 2012.  However, his elbow

remained symptomatic with pain, weakness, and numbness in his fingers.  He was

diagnosed with a right biceps strain, right shoulder contusion and strain, and a

cervical strain, resolved.  Consultation with an orthopaedic surgeon, Dr. C. M.

Young, was recommended.

Dr. Young saw the claimant on March 6, 2012, and ordered more physical

therapy and excused the claimant from work.  His examination of the shoulder

revealed diffuse tenderness and impingement type pain with abduction.

Examination of the arm showed significant tenderness to palpation directly over his

biceps tendon insertion with mild decreased light touch sensibility in the median

nerve.

In his report of May 3, 2012, Dr. Young released the claimant to return to

work despite, “obvious pain” and “obvious problems with use” of his arm.

On June 5, 2012, the claimant’s symptoms were exacerbated when he lifted

a bar attached to a tarp to cover a trailer.  He experienced a pop in his elbow

followed by pain and swelling.  He was treated conservatively by Dr. Larey, and

returned to work.

In reports dated June 26, 2012, and October 4, 2012, Dr. Young assessed

permanent impairment to the body as a whole.

He still continues to have quite a bit of pain and difficulty, but wants
to go back to work unrestricted duty.
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Examination shows him to really have internal rotation of only about
10 degrees.  External rotation 10 degrees, abduction 90 degrees,
adduction 20 degrees, forward flexion 90 degrees, extension 10
degrees.  This all correlates to 20 degrees of decreased range of
motion to his right shoulder.  According [sic] Table 3, Page 20 this
would correlate into a 12% whole person impairment rating.

* * *
Based on measurements that were obtained in physical therapy from
3-26-12. [sic] He would receive a 2% upper extremity impairment
rating for forward flexion of 150 degrees, 1% impairment rating for
external rotation to 70 degrees, 15% upper extremity rating for elbow
flexion of 70 degrees only.  This correlates to an 18% upper extremity
impairment rating which correlates to an 11% whole person.  This is
based on Table 3 page 20.

Dr. Young reviewed the claimant’s valid January 8, 2013, Functional Capacity

Evaluation (FCE) showing the claimant was able to work in the medium category but

stated the FCE did not change his assessment of physical impairment (see report

of February 21, 2013).

Dr. Larey saw the claimant again on June 12, 2012, and continued him on

regular duty with medication.  He commented, “I think he needs to continue ongoing

anti-inflammatory medications.”

The respondents sent the claimant to Dr. C. Pearce who issued reports dated

December 11, 2012, and March 1, 2013, assessing no permanent impairment.

. . . in reviewing this patient’s evaluation of 12-11-12, which consisted
of physical exam with no abnormal findings not under patient control
and review of his shoulder MRI which showed only soft tissue edema
and no rotator cuff or labral tear, I would say there are no objective
findings to substantiate a rating.  This patient has therefore sustained
a 0% PPI as it pertains to the AMA Guides, 4th Edition and using
Arkansas Workers’ Compensation Rule 34.  This is stated within a
degree of medical certainty.

Dr. Pearce opined that no additional treatment or diagnostic testing was needed and

range of motion tests are under the control of the patient.  As I interpret these

reports, Dr. Pearce was unsure this was a compensable injury in the first report

because he apparently treated the claimant for his earlier right shoulder claim.  His

tone changed in the second report when he assessed the rating.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

Mr. Penny is a hardworking gentleman who has returned to work after

several prior injuries.  He was in his trailer when it was struck by a dozier and he

was thrown against a bar injuring his right shoulder and arm.  He was diagnosed

with contusions, muscle spasms, and a hematoma.  Epicondylitis was suspected

and despite his complaints of numbness, no nerve conduction studies have been

ordered.  The claimant was compliant with his medical treatment and FCE.

However he still has pain and his treating physician, Dr. Larey, has recommended

continuing medications.

Employers  must  promptly  provide  medical  services  which  are

“reasonably necessary  in  connection  with”  the  compensable  injuries.   Ark.

Code  Ann.  §11-9-508(a).  However, injured employees have the burden of proving

by a preponderance of the evidence that medical treatment is reasonably

necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31

(2004).  What constitutes reasonable and necessary medical treatment is a fact

question for the Commission, and the resolution of this issue depends upon the

sufficiency of the evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924

S.W.2d 790 (1996).  Reasonably necessary medical services “may include that

necessary to accurately diagnose the nature and extent of the compensable injury;

to maintain the level of healing achieved; or to prevent further deterioration of the

damage produced by the compensable injury.”  Greer v. Phillip Mitchell

Construction, Full Commission opinion February 14, 2003 (E906565).  In assessing

whether a given medical procedure is reasonably necessary for treatment of the

compensable injury, it is necessary to analyze both the proposed procedure and the
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condition it is sought to remedy.  Deborah Jones v. Seba, Inc., Full Workers’

Compensation Commission, December 13, 1989 (Claim No. D511255).

Based on the claimant’s credible testimony, I find that additional medical

treatment to relieve pain is a reasonable and necessary medical expense in relation

to the injury sustained.  Objective evidence of a permanent injury is unnecessary

to support a request for continuing medical treatment.

The Commission has the duty of weighing medical evidence as it does any

other evidence.  Roberson v. Waste Management, 58 Ark. App. 11, 944 S.W.2d

858 (1997).  I have given more weight to the opinions of Dr. Larey and Dr. Young

who felt the claimant benefitted from medication and physical therapy.  Dr. Young

assessed permanent impairment based on range of motion tests.

Anatomical impairment is an essential component of disability, which the

claimant has the burden of proving, see Wilson & Company v. Christman, 244 Ark.

132, 424 S.W.2d 863 (1968), Great Plains Bag Corporation v. Baty, 267 Ark. 943,

593 S.W.2d 51 (Ark. App. 1979), and Johnson v. American Pulpwood Company, 38

Ark. App. 6, 826 S.W.2d 827 (1992).

Permanent impairment, which is usually a medical condition, is any

permanent functional or anatomical loss remaining after the healing period has

been reached.  Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).

Also, in Wilson & Co. v. Christman, 244 Ark. 132, 424 S.W.2d 863 (1968), the

Arkansas Supreme Court held that physical functional loss may best be measured

through physical examination by competent medical specialists.  The Commission

must first evaluate the medical evidence and determine if the permanent impairment

is supported by objective and measurable findings.  Reader v. Rheem Mfg. Co., 38

Ark. App. 248, 832 S.W.2d 505 (1992).  Ark. Code Ann. §11-9-704(c)(1)(B) (Repl.

1996) states that “any determination of the existence or extent of physical
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impairment shall be supported by objective and measurable physical or mental

findings.”  In addition, permanent benefits may only be awarded upon a

determination that the compensable injury was the major cause of the impairment,

Ark. Code Ann. §11-9-102(5)(F)(ii) (Repl. 1996).  Dr. Young’s assessment of

impairment does not identify whether the results were based on “active” or “passive”

movements, see Hayes v. Wal-Mart Stores, Inc., 71 Ark. App. 207, 29 S.W.3d 751

(2000).  Accordingly, I find the claimant cannot prove by a preponderance of the

evidence that he sustained permanent impairment. 

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee/employer/carrier relationship
existed at all relevant times, including February 3, 2012; that
the claimant sustained a compensable injury to his right upper
extremity on said date; that he earned sufficient wages to
entitle him to compensation rates of $306.00 per week for
temporary total disability and $229.00 per week for permanent
partial disability; that the claimant’s healing period ended on
June 26, 2012; that respondents have controverted claimant’s
entitlement to permanent impairment benefits, as well as
additional medical treatment.

2. The claimant has proven by a preponderance of the evidence
of record that additional medical treatment is reasonable and
necessary in relation to the compensable injury pursuant to
Ark. Code Ann. §11-9-508.

3. The claimant has failed to prove that he is entitled to
permanent partial disability benefits as the impairment rating
assessed by Dr. Young was not based on objective findings
pursuant to Rule 34.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Chren Kesterson’s, fees and
expenses within thirty days of receipt of the bill.

This claim for permanent partial disability benefits is respectfully denied.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


