
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G208283

LARRY PAYNE, EMPLOYEE CLAIMANT

FIDELITY INFORMATION SERVICES, INC.,
EMPLOYER RESPONDENT

THE HARTFORD INS. CO. OF THE MIDWEST/
SEDGWICK CLAIMS MANAGEMENT SERVICES, INC.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED MAY 7, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was unrepresented and appeared pro se.

The respondents were represented by HONORABLE ANDREW M.
IVEY, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

March 12, 2013, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on February 5, 2013.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employee-employer-carrier relationship existed
on or about May 21, 2012.

3. Respondents have denied the claimant’s cervical
spine, back, left shoulder, left arm, left wrist,
and left leg injury claims in their entirety.

4. The claimant’s average weekly wage of $465.42
corresponds to compensation rates of $310 per week
for temporary total disability and $233 per week
for permanent partial disability.
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. The compensability of the claimant’s alleged
injuries to his cervical spine, back, left
shoulder, left arm, left wrist, and left leg.

2. Entitlement to medical treatment.

3. Whether the claimant’s medical treatment before
October 4, 2012, was unauthorized under Arkansas
Code Annotated section 11-9-514(c)(3). (Withdrawn
at the time of the hearing.)

4. Admissibility of Claimant’s Proffered Exhibit 4.

The record consists of the March 12, 2013, hearing

transcript and the exhibits contained therein, except

Claimant’s Proffered Exhibit 4.  

DISCUSSION

Mr. Payne was employed by Fidelity Information Services

to correct teller errors with banks throughout the United

States. (T. 13) His job involved a great deal of paperwork

and computer use. (T. 13) On May 21, 2012, Mr. Payne sat

down in his chair at the start of the day, and had adjusted

his computer and paperwork when all of a sudden the back of

his chair went backwards. (T. 9) As he started to fall

backwards, Mr. Payne grabbed the top of his desk with his

left hand and heard a popping in his back or shoulder. (T.

10; C. Exh. 1 p. 78)  

Mr. Payne contends that he injured his cervical spine,

back, left shoulder, left arm, left wrist, and left leg in
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the chair incident.  Mr. Payne has been treated at various

times by Dr. Moses, Dr. Rogers, Dr. Pait, Dr. Ahmad, Dr.

Carle and most recently at the emergency room. (T. 14, 17,

28) Mr. Payne was terminated by Fidelity Information Systems

in August of 2012. (T. 28) He had Blue Cross Blue Shield

Insurance through Fidelity Information Systems while

working, but he is unsure as between Blue Cross Blue Shield

and Sedgwick Claims Management who paid for his various

treatments. (T. 19-20)

In the present case, Mr. Payne seeks an award of

medical benefits permitting him to return to his specialists

for appropriate treatment which may include, but not be

limited to, therapy and additional specialist referrals. (T.

31) The respondents contend that Mr. Payne cannot establish

any type of injury or aggravation of a preexisting condition

which arose out of the incident on May 21, 2012, or that he

can establish any type of acute injury or aggravation that

is supported by objective findings.  The respondents contend

that Mr. Payne’s medical conditions are instead idiopathic. 

(Comm. Exh. 1 p. 3) 

Issue 1: Admissibility Of Claimant’s Proffered Exhibit 4.   

Claimant’s Proffered Exhibit 4 consists of fourteen

pages.  The last thirteen pages appear to be various forms

that either Mr. Payne or the respondents completed in

October of 2012 regarding the incident on May 21, 2012.  The

first page is an undated Concentra Patient Referral Letter
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containing handwritten notations of contacts purporting to

have happened in October and November of 2012. 

The Prehearing Order filed on February 5, 2013, states

that no documents will be allowed into evidence unless

exchanged by the parties at least seven days prior to the

scheduled hearing, except with leave of the Commission and

upon a showing of good cause. (Comm. Exh. 1 p. 5) In order

to submit new evidence, the moving party must show that

newly offered evidence is (1) relevant; (2) is not

cumulative; (3) will change the result; and that (4) the

party seeking to introduce the evidence was diligent. Mason

v. Lauck, 232 Ark. 891, 340 S.W.2d 575 (1960); Haygood v.

Belcher, 5 Ark. App. 127, 633 S.W.2d 391 (1982).  

In the present case, my office received three packages

of material from Mr. Payne on December 31, 2012, on

January 4, 2013, and on February 13, 2013. (C. Exh. 1 p. 1;

C. Exh. 2 p. 1; C. Exh. 3 p. 1) Again, all of the documents

in Claimant’s Exhibit 4 appear to have been prepared in

October or November of 2012, and none of those documents are

in the three packages that Mr. Payne timely provided to the

Commission and the respondents.  Mr. Payne did not identify

any of the pages in Exhibit 4 as possible hearing exhibits

before the hearing, and Mr. Payne has not contended that he

was not able to obtain a copy of the documents at least

seven days before the hearing.  Because the record indicates

that Mr. Payne was not diligent in exchanging the documents,
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I find that Mr. Payne has failed to establish good cause for

failing to timely exchange the documents in Claimant’s

Proffered Exhibit 4.  The documents in Claimant’s Proffered

Exhibit 4 will therefore not be considered in rendering a

decision in this case.   

Issue 2: Compensable Injury On May 21, 2012.   

To prove a compensable injury as a result of a specific

incident which is identifiable by time and place of

occurrence, the claimant must establish by a preponderance

of the evidence: (1) an injury arising out of and in the

course of employment; (2) that the injury caused internal or

external harm to the body which required medical services or

resulted in disability or death; (3) medical evidence

supported by objective findings, as defined in Ark. Code

Ann. § 11-9-102(16), establishing the injury; and (4) that

the injury was caused by a specific incident identifiable by

time and place of occurrence.  Ark. Code Ann. § 11-9-102

(4)(A)(i)(Suppl. 2005).  If the claimant fails to establish

by a preponderance of the credible evidence any of the

requirements for establishing the compensability of the

claim, compensation must be denied.  Montgomery v. J & J

Lumber Co., 2011 Ark. App. 129, ___ S.W.3d ___.

    The Arkansas Courts have long recognized that a

preexisting disease or infirmity does not necessarily

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to
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produce the disability for which compensation is sought. 

Jim Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607,

120 S.W.3d 160 (2003).

Regarding the objective findings requirement for an

aggravation type injury, a claimant must establish the

existence of an alleged aggravation by objective findings

supporting an acute injury, and the claimant cannot carry

his burden of proof merely through objective findings of

preexisting degenerative conditions.  Liaromatis v. Baxter

County, 95 Ark. App. 296, 236 S.W.3d 524 (2006).   

Furthermore, a claimant is required to establish a causal

connection between any objective finding in the record and

the alleged compensable injury, even if the alleged

compensable injury is an aggravation of a preexisting

condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998).  Objective findings are those

findings which cannot come within the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16).

     The Arkansas Courts have recognized many types of

findings adequate to satisfy the “objective findings”

requirement of Act 796 of 1993.  For example, passive range

of motion testing (but not active range of motion testing)

is by definition an objective finding.  Hayes v. Wal-Mart

Stores, 71 Ark. Code Ann. 207, 29 S.W.3d 751 (2000).  Muscle

spasms observed by a physician or a physical therapist are

objective medical findings.  Continental Express, Inc. v.
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Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).  A fibrous mass

observed by a physician is an objective finding.  Daniel v.

Firestone Building Products, 57 Ark. App. 123, 942 S.W.2d

277 (1997). 

Diagnostic test results are objective findings.  Thus,

soft tissue swelling in the hip indicated by x-ray is an

objective finding.  Meister v. Safety Kleen, 339 Ark. 91, 

3 S.W.3d 320 (1990).  Straightening of the normal lordotic

curvature of the spine, if indicative of muscle spasm, is an

objective finding.  Estridge v. Waste Management, 343 Ark.

276, 33 S.W.3d 167 (2000).  Disc abnormalities identified on

diagnostic testing are objective findings.  Aeroquip, Inc.

v. Tilley, 59 Ark. App., 954 S.W.2d 305 (1997).

However, a physical therapist’s report of “muscle

tightness” is not equivalent to a physical therapist’s

observation of “muscle spasms”, since muscle tightness can

come under the voluntary control of the patient.  Carman v.

Haworth, Inc., 74 Ark. App. 55, 45 S.W.3d 408 (2001). 

Likewise, a physical therapist’s observation of muscle

spasms is distinguishable from a physical therapist’s

notation of muscle spasms based on symptoms reported by the

claimant, since the claimant’s report of symptoms comes

within the voluntary control of the patient.  See e.g.,

Continental Express, Inc. v. Freeman, supra.

In Estridge v. Waste Management, 343 Ark. 276, 33

S.W.3d 167 (2000), the Arkansas Supreme Court determined
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that a prescription for Valium “as needed for muscle spasm”

qualified as an objective medical finding.  In Fred’s Inc.

v. Jefferson, 361 Ark. 258, 206 S.W.3d 238 (2005), the Court

found that a prescription for Flexeril and physical therapy,

under the chronology of the case, also met the statutory

requirement.  In Rodriguez v. M. McDaniel Co., Inc., 98 Ark.

App. 138, 252 S.W.3d 146 (2007), the Court determined that a

prescription for Robaxin was not an objective finding of a

compensable injury in light of a physician’s testimony that

Robaxin can be prescribed in the absence of muscle spasm as

a prophylactic measure.

The Arkansas Court of Appeals has concluded that a

notation of muscle “guarding” can reflect either a

subjective observation, i.e., a voluntary response within

the patient’s control, or an objective observation, i.e., an

involuntary response to pain.  The Commission must make a

finding of fact on a case by case basis on whether a

notation of guarding is objective or subjective.  The Steak

House v. Weigel, 101 Ark. App. 81, 270 S.W.3d 365 (2007). 

     However, neither a notation of “tenderness” nor a

complaint of “pain” is considered an objective medical

finding.  See Kimbrell v. Arkansas Dep’t. Of Health, 66 Ark.

App. 245, 989 S.W.2d 570 (1999)[discussing tenderness];

Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d

857 (1998)[discussing pain].



9LARRY PAYNE - G208283

In the present case, for the reasons discussed below,

Mr. Payne’s medical evidence does not contain any objective

findings that support the existence of any of Mr. Payne’s

various described injuries allegedly sustained on May 21,

2012.

In reviewing the medical record, I note that several

UAMS reports make a reference to “TTP” which I understand

from the context to mean “tender to palpation.”  On June 5,

2010, Mr. Payne was reported to be “TTP” over the left

rhomboid muscle group. (C. Exh. 1 p. 67) On June 20, 2012,

Mr. Payne was reported to be “TTP” over his cervical spine

and paraspinous muscles, and over his left elbow and wrist.

(C. Exh. 1 p. 54) On July 2, 2012, Mr. Payne was again

reported to be “TTP” over the lower cervical paraspinal

muscles and over the anterior and posterior left shoulder

joint. (C. Exh. 1 p. 41) However, as noted above, the

Arkansas Courts have found that tenderness is not an

objective finding.  Kimbrell v. Arkansas Dep’t. Of Health,

66 Ark. App. 245, 989 S.W.2d 570 (1999).

An x-ray of Mr. Payne’s left shoulder performed on

June 5, 2012, was interpreted as showing no acute findings.

(C. Exh.1 p. 74) An x-ray of Mr. Payne’s cervical spine on

June 5, 2012, was interpreted as indicating multilevel disc

space narrowing with some encroachment of the neural foramen

and multilevel anterior osteophytes.  No physician has

suggested that any of these objective findings support the
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existence of any type of acute injury, and as discussed

below, Dr. Pait later interpreted the findings of a

subsequent MRI of Mr. Payne’s cervical spine as indicating

“diffuse degenerative changes.” (R. Exh. 1 p. 21)

The x-ray of Mr. Payne’s cervical spine on June 5,

2012, did note a straightening of the cervical lordosis, or

curvature, of Mr. Payne’s spine, and as indicated above, a

straightening of the lordosis caused by muscle spasm is

considered an objective finding because muscle spasm is an

objective finding.  Estridge v. Waste Management, 343 Ark.

276, 33 S.W.3d 167 (2000).  However, in Mr. Payne’s x-ray

report, the radiologist stated that the straightening may be

positional or may be related to muscle spasm - the

radiologist apparently could not determine the cause of the

straightening. (C. Exh.1 p. 72) In assessing other evidence

to determine whether the straightening was due to spasm or

was instead positional, I note that Mr. Payne’s medical

reports do not contain a single reference to Mr. Payne ever

complaining to his doctors about muscle spasms in his neck,

and Mr. Payne’s medical reports contain no indication that

Mr. Payne’s physicians ever prescribed Mr. Payne a

medication for muscle spasms.  In addition, the only

physician who ever made any reference regarding the presence

or absence of muscle spasms in a clinical examination was

Dr. Carle, and Dr. Carle’s report dated October 4, 2012,

documents the absence of involuntary muscle spasms in Mr.
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Payne’s cervical spine. (R. Exh. 1 p. 25) Under these

circumstances, the totality of the record does not support a

conclusion that the lordotic straightening reported during

x-ray testing on June 5, 2012, was more likely due to muscle

spasms rather than being positional. Consequently, Mr. Payne

has failed to establish by a preponderance of the credible

evidence that the straightening of his cervical lordosis

during x-ray testing on June 5, 2012, is an objective

finding of any type of injury.

Dr. Moses in a letter to Mr. Payne dated June 5, 2012,

indicated that her cervical x-ray that day indicated the

presence of multilevel spondylosis along his cervical spine,

most advanced at L4-5, with some encroachment on the neural

foramina at these levels.  Dr. Moses indicated that these

were mild changes, but that these changes are likely the

cause of the abnormal burning sensation in Mr. Payne’s left

arm. (C. Exh. 1 p. 70) While I find the medical opinions in

Dr. Moses’ June 5, 2012, letter highly persuasive, I

nevertheless find for two reasons that Mr. Payne has failed

to establish that the spondylosis and neural encroachment

indicated on his June 5, 2012, x-ray support the existence

of any acute injury within his cervical spine on May 21,

2012.

First, I note that three weeks later Mr. Payne

underwent a cervical MRI which a neurosurgeon, Dr. T. Glenn

Pait, interpreted on September 13, 2012.  Dr. Pait
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interpreted the MRI as containing diffuse degenerative

changes, and Dr. Pait’s report does not interpret any of the

objective MRI findings in a manner that would support the

existence of any type of new or acute injury in Mr. Payne’s

cervical spine. (R. Exh. 1 p. 21) Dr. Carle has similarly

interpreted Mr. Payne’s cervical spondylosis as

“idiopathic.” (R. Exh. 1 p. 27)

Second, and even more important, Dr. Moses’ May 22,

2012, report indicates that Mr. Payne was having burning

pain in his left shoulder and left wrist prior to the

incident at work the day before. (R. Exh.1 p. 9)

Consequently, the medical evidence indicates both that Mr.

Payne’s cervical spine abnormalities are degenerative and

that the burning symptoms associated with those

abnormalities preexisted the incident at work on May 21,

2012.  As indicated above, the Arkansas Courts have held

that the presence of preexisting degenerative changes, even

though objective, do not satisfy the requirement that a

compensable injury be supported by objective findings.

Liaromatis v. Baxter County, 95 Ark. App. 296, 236 S.W.3d

524 (2006).

In reviewing the medical record for objective findings

that might support a finding that the incident on May 21,

2012, aggravated preexisting abnormalities in Mr. Payne’s

cervical spine, such as, for example spasm, swelling or

atrophy, I note that in the present case the radiologist who
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interpreted Mr. Payne’s June 5, 2012, x-ray documented the

absence of paravertebral soft tissue swelling, and again Dr.

Carle was the only physician to reference spasm following

his examination, and Dr. Carle documented the absence of

either spasm or atrophy on examination of Mr. Payne’s spine

on October 4, 2012. (R. Exh.1 p. 25) In an examination

report dated June 20, 2012, a physical examination of Mr.

Payne’s extremities also indicated an absence of joint

swelling, warmth or redness. (C. Exh. 1 p. 54)    

     Therefore, for the reasons discussed herein, I find on

this record that Mr. Payne has failed to establish with

medical evidence supported by objective findings either the

existence of a new acute injury, or an acute aggravation to

a preexisting condition, involving his cervical spine, his

back, his left shoulder, his left arm, his left wrist, or

his left leg.  Because Mr. Payne has failed to establish

that he sustained a compensable injury, Mr. Payne’s request

for additional medical treatment at the respondents’ expense

must respectfully be denied in its entirety.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2. The employee-employer-carrier relationship existed
on or about May 21, 2012.

3. Respondents have denied the claimant’s cervical
spine, back, left shoulder, left arm, left wrist,
and left leg injury claims in their entirety.
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4. The claimant’s average weekly wage of $465.42
corresponds to compensation rates of $310 per week
for temporary total disability and $233 per week
for permanent partial disability.

5. The claimant has failed to establish that he
sustained a compensable injury on May 21, 2012.
Specifically, none of the claimant’s injuries
allegedly sustained on May 21, 2012, are
established by medical evidence supported by
objective findings. 

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


