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The respondent was represented by HONORABLE RANDY P. MURPHY,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

August 27, 2013, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on June 24, 2013.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The employer/employee/carrier relationship existed
on or about September 13, 2012.

2. The respondents controvert this claim in its
entirety.

3. The claimant’s average weekly wage was $134.00.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of a right knee injury and
entitlement to medical care.  All other issues are
reserved.
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Respondent:

1. Compensability and claimant’s entitlement to
workers’ compensation benefits.

The record consists of the August 27, 2013, hearing

transcript and the exhibits contained therein.  

DISCUSSION

Issue I: Compensable Injury

The claimant went to work for Best Western as a

housekeeper on or about June 11, 2012. (T. 18) As a

housekeeper, Ms. Paul cleaned the bathroom, changed the

bedding, vacuumed the floor and wiped down surfaces. (T. 7) 

Housekeepers should have enough clean towels when they go

upstairs to do at least three rooms. (T. 50)

The claimant contends that she sustained a compensable

right knee injury when she fell en route from an upstairs

room to the downstairs laundry room to get more clean towels

on September 13, 2012. (T. 7-8) The respondents deny that

Ms. Paul sustained any type of compensable injury. 

Specifically, the respondents contend that Ms. Paul was not

performing employment services at the time of the fall. (T.

67) In addition, the respondents note that Ms. Paul has a

prior history of knee problems with right knee surgery in

March of 2012, and the respondents contend that Ms. Paul’s

alleged right knee injury from September 13, 2012, is not

supported by objective medical findings. (T. 69) 
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To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Montgomery v. J & J Lumber Co., 2011 Ark.

App. 129, ___ S.W.3d ___.

In the present case, for the following reasons, I find

that the claimant has established by a preponderance of the

evidence each of the requirements necessary to establish a

compensable right knee injury caused by a specific incident

and identifiable by time and place of occurrence.

1.  Specific Incident

In the present case, Ms. Paul described in her

testimony a slip and fall in which her right knee hit the

concrete. (T. 9-10) The incident was captured on

surveillance video.  Although the video images are no longer

available, the hotel’s manager, Jan Leach, testified that

she reviewed the video and could see where Ms. Paul had

fallen and had dropped some food. (T. 46, 48) Ms. Leach also
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1 In interpreting the symbols used in the report from
Saline Memorial Hospital I conclude from the context that
(1) the letter “c” with a line over it means “with”; (2) the
letter R with a circle around it means “right”; and (3) the
symbol “+” means “present.” See Dorland’s Illustrated
Medical Dictionary (30th Ed.) 2115. 

signed an undated written statement in evidence which notes,

in part, that Ms. Paul was limping when she came into the

office and Ms. Paul’s knee was a little red. (C. Exh. 1 p.

29) In light of Ms. Paul’s testimony about what Ms. Paul

experienced while walking to the laundry room, Ms. Leach’s

testimony about what Ms. Leach observed on the video, and

Ms. Leach’s written statement about the redness and limping

that Ms. Leach observed when Ms. Paul walked in, I find that

Ms. Paul has established by a preponderance of the evidence

that she fell after descending the stairs and that she hit

her knee in the fall.  I find that the fall at issue is

clearly a “specific incident” as the term specific incident

has been interpreted by the Arkansas Courts.

2.  Internal Harm/Objective Findings

I also find that the claimant has established by a

preponderance of the evidence that the trauma to her knee in

the fall on September 13, 2012, caused at least some degree

of internal harm within her right knee, and that a knee

injury is supported by objective findings.  

With regard to the objective findings requirement,

medical personnel recorded a notation of positive swelling

in Ms. Paul’s right knee1 at Saline Memorial Hospital on
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September 13, 2012, and Dr. Walsh recorded a notation of 2+

effusion in his examination report on September 17, 2012.

(C. Exh. 1 p. 4, 14) The record contains no indication that

Ms. Paul was experiencing swelling and/or effusion before

the fall, and the Commission and the Courts have previously

recognized both swelling and effusion documented by medical

personnel as objective medical findings.  See Swifton Public

Schools v. Shields, 1010 Ark. App. 208, 272 S.W.3d 851

(2008) [discussing effusion] and Meister v. Safety Kleen,

339 Ark. 91, 3 S.W.3d 320 (1999) [discussing swelling].

I find that the internal harm caused by the fall is

established by the swelling, the effusion, pain on

palpation, and an inability to bend the leg without

significant discomfort noted in part by Saline Memorial

Hospital and in part by Dr. Welch shortly after the fall.

(C. Exh. 1 p. 4, 14)

3.  Arising Out Of And In The Course Of Employment/
    Employment Services

The Arkansas Court of Appeals recently summarized the

applicable legal standards as follows in Shelton v.

Qualserv, 2013 Ark. App. 469, ___ S.W.3d ___: 

In order for an accidental injury to be compensable, it
must arise out of and in the course of employment. 
Ark. Code Ann. § 11-9-102(4)(A)(i) (Repl. 2012).  A
compensable injury does not include an injury that is
inflicted upon the employee at a time when employment
services are not being performed.  Ark. Code Ann. § 11-
9-102(4)(B)(iii).  The phrase "in the course of
employment" and the term "employment services" are not
defined in the Workers' Compensation Act. Texarkana
Sch. Dist. v. Conner, 373 Ark. 372, 284 S.W.3d 57



6CHRISTINA PAUL - G208081

(2008).  Thus, it falls to the court to define these
terms in a manner that neither broadens nor narrows the
scope of the Act. Id.  An employee is performing
employment services when he or she is doing something
that is generally required by his or her employer. Id.;
Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.3d
1 (2002).  We use the same test to determine whether an
employee is performing employment services as we do
when determining whether an employee is acting within
the course and scope of employment.  Jivan v. Econ. Inn
& Suites, 370 Ark. 414, 260 S.W.3d 281 (2007).  The
test is whether the injury occurred within the time and
space boundaries of the employment, when the employee
was carrying out the employer's purpose or advancing
the employer's interest, directly or indirectly. Id. 
In Conner, supra, we stated that, where it was clear
that the injury occurred outside the time and space
boundaries of employment, the critical inquiry is
whether the interests of the employer were being
directly or indirectly advanced by the employee at the
time of the injury.  Moreover, the issue of whether an
employee was performing employment services within the
course of employment depends on the particular facts
and circumstances of each case. Id. 

In the present case, I find that the claimant has

established by a preponderance of the evidence that her fall

occurred within the time and space boundaries of her

employment while she was directly advancing her employer’s

interest by going to the laundry room to get more clean

towels for the rooms that she was assigned to prepare.  

In finding Ms. Paul’s testimony persuasive that her

primary purpose in going to the laundry room was to get more

clean towels, I conclude that her explanation about needing

more clean towels is not inconsistent with the manager’s

testimony that housekeepers should have enough towels when

they go upstairs to do at least three rooms.  The record

contains no evidence, through either written witness
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statements, video review, housekeeping cart inventory, or by

any other evidence, to persuade this examiner that Ms. Paul

was in fact not in need of additional clean towels at the

time she says she went downstairs for more clean towels and

to put food that she found in a room into the laundry room

refrigerator. 

Likewise, in concluding that Ms. Paul was advancing her

employer’s interests at the time she fell while walking to

the laundry room, I am not persuaded otherwise by the fact

that Ms. Paul was also carrying food to place in the laundry

room refrigerator at the time she fell while walking to the

laundry room.  I conclude instead under these circumstances

that the trip to the laundry room served a dual purpose to

both bring back clean towels for the upstairs room and to

drop off food in the refrigerator.

In comparing these circumstance to other situations

considered by the Commission and the Courts, I note that the

Courts have long recognized that a trip can have a dual

purpose and still result in a compensable injury.  The

Courts have held that a trip which serves both a business

purpose and a personal purpose is within the course and

scope of employment if the trip involves the performance of

a service for the employer which would have caused the trip

to be taken by someone else if the service had not coincided

with the personal journey.  See generally Lytle v. Arkansas

Trucking Servs., 54 Ark. App. 73, 92 S.W.2d 292 (1996).
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The Courts have also identified several circumstances

involving food or smoke breaks where the employee’s actions

under the circumstances also advanced the employer’s

interests directly or indirectly, so that injuries sustained

while obtaining or eating food, or even while smoking, were

found to have occurred at a time when employment services

were being performed.  For example, in Jonesboro Care &

Rehab Ctr. v. Woods, 2010 Ark. 482, ___ S.W.3d ___, the

Court held that an employee was performing employment

services when she stepped outside for a break after a

mandatory seminar under circumstances where she was expected

to wait in order to complete paperwork and pick up her

paycheck before she was allowed to leave for the day. 

Likewise, in White v. Georgia-Pacific Corp., 339 Ark. 474, 6

S.W.3d 98 (1999), a forklift operator on a smoke break was

also determined to be performing employment services during

the break under circumstances where he was required to take

his smoke break where he could monitor the veneer dryers

that he was responsible for loading with lumber, and he

would have been required to take immediate action if one of

the dryers had required attention during his break.

In Ray v. University of Arkansas, 66 Ark. App. 177, 990

S.W.2d 588 (1999), a food service worker for the University

was performing employment services when she became injured

on a scheduled break under circumstances where the employer

paid for the break and the worker was required by the
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University to assist diners while she was on break if the

need arose.  In Arkansas Methodist Hosp. v. Hampton, 90 Ark.

App. 288, 205 S.W.3d 848 (2005), the Court affirmed a

Commission finding that an ICU nurse on a 12 hour shift was

performing employment services when she went to the hospital

cafeteria to get breakfast for all of the ICU nurses.  The

employer benefitted because the nurse’s action in getting

breakfast for all of the nurses reduced the number of times

that the ICU unit was less than fully staffed.

By comparison, in Robinson v. St. Vincent Infirmary

Medical Center, 88 Ark. 168, 196 S.W.3d 508 (2004), a

medical center employee was determined not to be performing

employment services when she slipped in a puddle of coffee

stepping off of an elevator while traveling from the second

floor to the fourth floor to retrieve her lunch during her

lunch break.  

In Clardy v. Medi-Homes LTC Services LLC, 75 Ark. App.

156, 55 S.W.3d 791 (2001), a nursing home employee was

carrying waste material to an outside storage area when she

deviated off the direct route to walk over and speak to an

off duty co-worker who was preparing to go fishing in a pond

located behind the nursing home.  The Court held that the

employee failed to establish that she was performing

employment services when she slipped and fell after

exchanging “hellos” with her off duty co-worker because she

failed to establish how the nature of her intended
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conversation with an off duty co-worker served her

employer’s interests or was necessary to the performance of

any of her duties.

In Hill v. LDA Leasing, Inc., 2010 Ark. App. 271, 374

S.W.3d 268, a trucker who went to a break room to get a

snack, rather than staying with his truck during unloading

as he was supposed to do, was not performing employment

services while in the break room.  In Smith v. City of Fort

Smith, 84 Ark. App. 430, 143 S.W.3d 593 (2004), a City

employee was not performing employment services when he

became injured while hauling off for his personal use some

of the City’s waste material that was made available to City

employees as a gratuity.

I find the circumstances in the present case

distinguishable from the circumstances presented in Hill,

Robinson, and Smith, because in each of those three cases,

the employee was engaged in a purely personal activity

(getting lunch, snack or City waste material) when the

injuries occurred.  By comparison, when Ms. Paul fell, she

was walking to the laundry to both get clean towels and to

put food in the refrigerator.  Regardless of whether taking

the food to the refrigerator did or did not benefit the

hotel, retrieving additional clean towels would directly

benefit the employer.  

I also find this case distinguishable from Clardy,

where the employee deviated from her direct route to the
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outside storage area in order to talk to a co-worker.  Here,

both the clean towels and the refrigerator were in the

laundry room, and there is no dispute that Ms. Paul was

headed in the direction of the laundry room when she fell.

Because Ms. Paul’s trip to the laundry room would serve

a dual purpose, since obtaining clean towels would directly

benefit her employer, and since Ms. Paul did not deviate

from the direct route to the laundry room before she fell, I

find the circumstances in the present case analogous to the

circumstances under consideration in Hampton, Ray, White,

and Woods, and for the reasons discussed herein, I find that

Ms. Paul has established by a preponderance of the evidence

that she was performing employment services at the time she

fell on her way to the laundry room.

Issue II.  Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,
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924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

In the present case, the hospital discharge

instructions on September 13, 2012, indicated that the

claimant would have an appointment on Monday with Dr. Walsh. 

Dr. Walsh is concerned about a possible ACL re-tear, and Dr.

Walsh has recommended an MRI to understand the extent of the

new injury. (C. Exh. 1 p. 6,  Dr. Walsh 9, 14) In light of

Ms. Paul’s clinical findings in September of 2012,

considered with Dr. Walsh’s concerns and recommendations, I

find that Ms. Paul has established by a preponderance of the

evidence in the record that a course of evaluation

(including but not limited to a new MRI) and possible

treatment by Dr. Walsh is reasonably necessary for the right

knee injury that she sustained on September 13, 2012. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has established by a preponderance of
the evidence that she sustained a compensable
right knee injury on September 13, 2012.

2. The claimant has established by a preponderance of
the evidence that additional medical treatment is
reasonably necessary for the compensable right
knee injury that she sustained on September 13,
2012.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein. 
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The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


