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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional temporary total disability benefits and permanent partial disability

benefits and attorney’s fees. 

At issue is the claimant’s employment status as defined by Ark. Code Ann.

§11-9-102 which will determine the correct compensation rate.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

December 15, 2011, at which time the claimant sustained a compensable back

injury which was paid at a compensation rate of $20.00.  Medical expenses,

temporary total disability benefits (until July 20, 2012), and a 5% rating have been

accepted.
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The claimant contends he was injured while working as a mechanic and paid

at a rate of $10.00 per hour for a 40 hour week.  The claimant seeks the difference

between what was paid and a corrected compensation rate of $143.00 based on an

average weekly wage of $214.17.

The respondents contend that Garland County Fire Department has no paid

employees.  The claim was accepted and paid based on a volunteer firefighter’s

salary of $20.00 a week.  The department does use independent contractors

occasionally.  Records show the claimant was paid $7,532.14 for the whole of 2011,

(7532.14 ÷ 52 = 144.84 x 66 2/3 = 96.56 or $97.00 compensation rate).

Alternatively, in the event of an award, the respondents agree with the

compensation rate of $143.00.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant, who was

articulate and polite; and Assistant Chief, Wayne Roberts.

The claimant, age 28 (D.O.B. September 12, 1984), was an unpaid “shade

tree” mechanic and worked full time as a sheet metal fabricator.  In 2008 he

volunteered as a firefighter with the Lake Hamilton Fire and Rescue Department.

In 2011, the claimant was laid off work from his sheet metal job.  He then began

work as a mechanic for the Lake Hamilton Fire and Rescue.

There are only three people who qualify for a salary and pension plan – the

chief, deputy chief, and assistant chief.  The volunteer firefighters are paid on a

point system, depending on their training and the number of calls they attended

during the month.  There is also a staff of employees paid by the hour – two people

for lawn care and two people for mechanical maintenance of the trucks, boats, and
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vehicles.  These employees were classified as “casual labor” or “contract labor”.

There was no withholding for benefits or taxes.  The claimant testified he assisted

the chief mechanic, Roger, and worked a 40 hour week from 8:00 a.m. to 4:00 p.m.

(although quitting time varied).

The claimant worked as both a mechanic and volunteer firefighter.  If, for

example, the claimant was working as a mechanic when an emergency call came

in, he would clock out as an hourly paid mechanic and would then be paid by the

point system as a volunteer for the duration of the call.

In addition to his mechanic and firefighting duties, the claimant also helped

with yard work, cleaning and other duties as assigned.  He also earned money

($10.00 hourly) working for Chief Matt Simpson’s yard service.

The respondents pointed out there is no contract of hire and payroll records

do not show a straight 40 hour work week.  The claimant explained that sometimes

there was not enough work, his time firefighting cut into the hourly work, and he had

been in Florida helping family.  All tools were supplied by the fire department.

The claimant has recovered from his back injury (lifting a trailer hitch on the

ball of the Chief’s truck) and still volunteers and works as an Emergency Medical

Technician (EMT).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant worked for the same employer in two capacities, as a mechanic

and as a firefighter.  Payment for the jobs was calculated differently.  As a

mechanic, he was paid at an hourly rate.  As a firefighter, he was paid on a point

system.  The compensation rate for the mechanic job would be $143.00.  The

compensation rate for the firefighter job would be $20.00.  The claimant did not

argue that these two salaries should be combined to calculate the average weekly
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wage.  The claimant was injured while performing his job as a mechanic.  The

carrier accepted the claim but paid him as a volunteer firefighter.

The claimant is asking that he be paid $123.00 as his weekly compensation

rate, (the difference between $20.00 and $143.00) during his time off from work.

The respondents are now arguing that the claimant was an independent contractor,

not an employee.

As the Court stated in Silvicraft, Inc. v. Lambert, 10 Ark. App. 28, 661 S.W.2d

403 (1983), the determination of whether, at the time of injury, a person is an

employee or an independent contractor is a factual one for the Commission.  A test

to help determine whether an individual is an independent contractor or an

employee is set out by the Court of Appeals in Franklin v. Arkansas Kraft, Inc., 5

Ark. App. 264, 635 S.W.2d 286 (1982).  The Court set forth nine factors which may

be considered in determining whether an injured person is an employee or an

independent contractor for workers’ compensation coverage:

(1) The right to control the means and the method by which the work is
done;

(2) The right to terminate the employment without liability;

(3) The method of payment, whether by time, job, piece or other unit of
measurement;

(4) The furnishing, or the obligation to furnish, the necessary tools,
equipment, and materials;

(5) Whether the person employed is engaged in a distinct occupation or
business;

(6) The skill required in a particular occupation;

(7) Whether the employer is in business;

(8) Whether the work is an integral part of the regular business of the
employer; and

(9) The length of time for which the person is employed.
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The claimant worked on vehicles and boats as assigned by the head

mechanic, Roger.  He was paid at an hourly rate and had to clock in and clock out

to keep track of his time.  His tools and equipment were provided by the respondent

employer.  The claimant was skilled as a former “shade tree” mechanic, but he did

not maintain a separate business.  The work he did for the fire department was an

integral part of the respondent’s business.  The claimant had been employed by the

respondent as a firefighter for three years and as a mechanic for less than one year

at the time of the accident.  He remains employed there after he recovered from his

injury.

Based on this fact situation, I find the claimant was an employee, not an

independent contractor.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on December 15, 2011, at which time the claimant
sustained a compensable back injury which was paid
incorrectly at a compensation rate of $20.00.  Medical
expenses, temporary total disability benefits (until July 20,
2012), and a 5% rating have been accepted.

2. At the time of the compensable injury, the claimant was an
employee of the respondent entitling him to a corrected
compensation rate of $143.00 and the respondents are
ordered to make up the difference in the claimant’s temporary
total disability benefits and permanent partial disability
benefits.

3. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.
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4. If they have not already done so, the respondents are directed to pay
the court reporter, Celia Jamison’s, fees and expenses within thirty
days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §11-

9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App. 67, 983

S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


