
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F403593

FLOSSIE PASCHAL, EMPLOYEE CLAIMANT

AMERICAN FUEL CELL & COATED FABRIC, 
SELF-INSURED EMPLOYER RESPONDENT NO. 1

F. A. RICHARD & ASSOCIATES, INC.,
THIRD PARTY ADMINISTRATOR RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED MAY 3, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE LAURA J. MCKINNON,
Attorney at Law, Fayetteville, Arkansas.

Respondent No. 1 was represented by HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE CHRISTY L.
KING, who waived appearance.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

March 7, 2013, in Texarkana, Arkansas.  A Prehearing Order

was entered in this case on December 3, 2012.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction. 

2. The employee-employer-insurance carrier
relationship existed on or about January 29, 2004,
at which time the claimant sustained a compensable
back injury.

3. The claimant reached maximum medical improvement
and the end of her healing period on September 12,
2006.  Claimant re-entered a healing period on
May 1, 2009, and finally reached maximum medical
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improvement and the end of her healing period on
July 17, 2009.

4. The claimant has been assigned a 10% anatomical
impairment rating to the body as a whole, which
Respondent No. 1 accepted and paid.

5. Respondent No. 1 controverts all benefits not
previously accepted and paid.

6. The claimant’s average weekly wage was $552.55
which entitles her to compensation rates of
$368/$276.

 
By agreement of the claimant and Respondent No. 1, the

issues to be litigated and resolved at the present time as a

result of the evidence presented on March 7, 2013, are:

1. Whether additional medical treatment has been or
will be reasonably necessary in connection with
the claimant’s 2004 compensable back injury and
surgeries after Dr. Rosenzweig placed the claimant
at maximum medical improvement and indicated that
further intervention is unlikely to change her
outcome on August 9, 2010.

2. Alternatively, whether there was an independent
intervening cause on August 29, 2011, when the
claimant fell at home, that cut off respondents’
liability for any future benefits after August 29,
2011.

3. Whether Dr. Qureshi’s treatment after August 1,
2008, has been reasonably necessary in connection
with the claimant’s 2004 compensable back injury. 

The record consists of the March 7, 2013, hearing

transcript and the exhibits contained therein.  In addition,

I have “bluebacked” to designate as part of the record

Claimant’s Exhibit No. 1, a 329 page Medical Exhibit with

Index. 
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DISCUSSION

The claimant sustained an admittedly compensable low

back injury at work on or about January 29, 2004. (Comm.

Exh. 1 p. 2) After a course of diagnostic testing and

conservative treatment, Dr. Reza Shahim, a neurosurgeon,

performed a left-sided microdiscectomy and a right-sided

foraminotomy and decompression, both at the L4-L5 level of

the claimant’s spine, on July 16, 2004. (C. Exh. 1 p. 35-36)

After a further course of conservative treatment and

diagnostic testing, Dr. Shahim performed a repeat

microdiscectomy and a fusion at the L4-L5 level of the

claimant’s spine a year later on July 27, 2005.  The

claimant was deemed to have reached maximum medical

improvement and the end of her healing period on

September 12, 2006.  At that time, Dr. Shahim was

contemplating additional surgery at both the L3-L4 and the

L4-L5 levels. (C. Exh. 1 p. 165) However, Dr. Jim Moore,

another neurosurgeon, credibly summarized the claimant’s

medical history and current medical situation as follows on

September 12, 2006:

Basically the patient has had two surgical procedures,
a left sided microdiscectomy at the “L4/5" level with
foraminotomy and this apparently did not offer her any
benefit.  Because of her failure to improve, additional
surgery was carried out and this was accomplished on 7-
27-05.  Both of the operative notes are available for
review.  The patient had what is described as a redo
lumbar microdiscectomy of L4/5 bilateral and L4/5
interbody fusion with instrumentation.  The patient did
not benefit from this procedure nor has she benefitted
from conservative measures including rather extensive



4FLOSSIE PASCHAL - F403593

physical therapy, a bone growth stimulator, bracing,
TENS unit and various medications including Flexeril, 
Percocet 20 mg, Lortab 10 mg, Skelaxin, Darvocet N 100,
Duragesic patches, Tramadol, Lyrica, Mepergan Fortis
and Elavil.

The patient had some diagnostic studies that I have
been able to review.  This includes a lumbar myelogram
and contrast CT.  The MRI’s were accomplished 12-2005
[sic] and 8-17-06.  These studies do not show anything
particularly unusual.  I see evidence of good stability
with flexion/extension.  The instrumentation appears to
be in satisfactory condition and there does not appear
to be any nerve root compression or involvement.  I do
not see any stenosis above the level of the fusion at
L4/5 nor do I think there is any evidence of loose
hardware.

The patient has had two surgical procedures following
an industrial injury with neurologic findings rather
scanty, if at all.  Dr. Baskin and Dr. Smelz neither
feel the patient is a candidate for surgery and I see
no evidence that surgery would benefit this patient in
any manner.  She does show a fairly normal back at this
time in spite of having rather significant lumbar
surgery...As far as return to work is concerned, an FCE
likely would be of some benefit in establishing whether
or not the patient would be a candidate and what type
of work she would be capable of doing...

It generally would appear that the patient’s complaints
would fall primarily into the subjective without much,
if any, in the way of objective confirmation.  It is
felt she is at the end of her healing period and a
rating would be appropriate to present such as has been
suggested at 10% permanent partial to the body as a
whole.  Reducing the patient’s requirement for various,
rather significant, medications would also be
appropriate to consider at this time. (C. Exh. 1 p.
169-170)
  
 Dr. Shahim, and his associate, Dr. Amir Qureshi,

provided the claimant another lengthy course of conservative

treatment and discussed additional possible diagnostic tests 

in their 2006, 2007, and 2008 reports.  The claimant

ultimately underwent a bilateral fluoroscopic guided facet
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hardware injection at L4 and L5 performed by Dr. Kenneth

Rosenzweig, an orthopedist, on January 8, 2009. (C. Exh. 1

219) Because the claimant reported a significant two day

improvement in her symptoms following the injection, Dr.

Shahim proposed to remove the surgical hardware that he had

previously inserted at L4-5. (C. Exh. 1 p. 223) Dr. Shahim

removed the hardware on May 1, 2009, and Dr. Shahim declared

the claimant at post-surgical maximum medical improvement on

July 17, 2009. (C. Exh. 1 p. 224, 227) 

After another approximately one year course of

prescription medication, conservative care and additional

diagnostic test proposals by Dr. Shahim and Dr. Qureshi, the

claimant was evaluated again by Dr. Rosenzweig on August 9,

2010.  Dr. Rosenzweig credibly concluded in his report:

HISTORY OF PRESENT ILLNESS
Flossie is a 38-year-old workers’ compensation claimant
who has not been seen in some time.  She has undergone
diagnostic facet injections and was felt to have
hardware mediated back pain.  On May 1, 2009 she
underwent explanation of her hardware.  She states that
she continues to have back pain.  She rates her pain
8/10.  She continues to have back pain radiating to
both hips and down both legs.  A recent MRI revealed
postoperative changes at L4-L5 with no evidence of
recurrent canal stenosis or focal disc protrusion.  She
has moderate canal and recess narrowing at L3-4...

...

PLAN/RECOMMENDATION
It appears that she is at MMI.  There appears to be no
indication for further spinal intervention.  With pain
complaints escalating despite all treatment to date,
further treatment is unlikely to change her outcome. 
No further impairment rating is recommended as a result
of her explanation of hardware.  Further treatment can
be sought on a p.r.n basis. (C. Exh. 1 p. 263) 
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The medical records in evidence indicate that the

claimant waited approximately ten months after her release

by Dr. Rosenzweig to seek any follow up or additional

prescription medication for her back from any physician. 

Beginning on June 1, 2011, however, and continuing through

her last medical report in the record from September 6,

2012, Ms. Paschal returned to a course of daily prescription

narcotic medications prescribed during monthly visits to her

local physicians, Dr. Antoon and Dr. McGee-Reed. (C. Exh. 1

p. 264-327) 

Issue 1:  Whether additional medical treatment has been or
will be reasonably necessary in connection with the
claimant’s compensable L4-5 back injury and surgeries after
Dr. Rosenzweig placed the claimant at maximum medical
improvement and indicated that further treatment is unlikely
to change her outcome on August 9, 2010.

In the present case, I find for the following reasons

that Ms. Paschal has failed to establish by a preponderance

of the credible evidence that any additional medical

treatment has been or will be reasonably necessary after

August 9, 2010, in connection with her compensable L4-5 disc

injury sustained in January of 2004.

First, I find based on Dr. Rosenzweig’s conclusions on

August 9, 2010, quoted above, that the claimant had

undergone all appropriate forms of treatment in the six

years between 2004 and 2010 to treat her admittedly

compensable disc injury at the L4-5 level of her spine.
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Second, I note that Dr. Shahim and Dr. Qureshi proposed

various diagnostic procedures before August 9, 2010, to

investigate the source of the claimant’s ongoing subjective

pain complaints even after her L4-5 surgeries.  The proposed

procedures have included such things as a new lumbar

myelogram and CT proposed by Dr. Shahim in June of 2010, and

if that test again proved normal, then facet blocks or facet

rhizotomies or a dorsal column stimulator. (C. Exh. 1 p.

257) In November of 2009, Dr. Qureshi similarly proposed a

medial branch block in the claimant’s lumbar spine and then

a rhizotomy if the claimant reported relief from the medial

branch block. (C. Exh. 1 p. 238) In September of 2009, Dr.

Shahim proposed both facet blocks and epidural steroid

injections. (C. Exh. 1 p. 234) In 2006, Dr. Qureshi was even

interested in evaluating Ms. Paschal’s sacroiliac joints.

(C. Exh. 1 p. 198)

However, I find more credible Dr. Rosenzweig’s 2010

conclusion that with her pain complaints escalating despite

all treatment to date since 2004, further treatment is

unlikely to change Ms. Paschal’s outcome.  Furthermore, I

note that the claimant’s compensable 2004 low back injury

for which the respondents have liability was to the L4-5

intervertebral disc, but Dr. Shahim and Dr. Qureshi are now

focused not on the L4-5 disc, which by all accounts has been

stabilized.  The two are now focused instead on the lumbar

facet joints as a possible source of Ms. Paschal’s ongoing
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pain complaints.  However, Ms. Paschal has no documented

work related injury to her facet joints or to her sacroiliac

joints or to any other possible pain generators that Dr.

Qureshi and Dr. Shahim sought to investigate when Ms.

Paschal did not report a positive response to three

procedures related to her compensable L4-5 disc injury. 

Therefore, even if Ms. Paschal were to now have a positive

response to facet-related testing or sacroiliac related

testing, Ms. Paschal has not established a causal connection

between any current back pain that might be attributable to

her facet joints or her sacroiliac joints in 2013 and the

compensable L4-5 disc injury that she sustained in 2004.     

Third, I find credible Dr. Moore’s conclusion as far

back as September of 2006 that it generally would appear

that Ms. Paschal’s complaints have been and remain

subjective without much, if any, in the way of objective

confirmation.  Again, it appears that by 2009 no doctor

could account for Ms. Paschal’s ongoing subjective pain

complaints, and physicians have been looking beyond her

compensable L4-5 disc injury for a possible source of her

ongoing pain complaints.  Ms. Paschal has therefore failed

to establish that any pain generator at present is related

to her L4-5 disc injury sustained in 2004.

Fourth, in assessing the weight to accord Ms. Paschal’s

subjective pain complaints, I note that the Ms. Paschal has

previously failed the validity criteria of not just one, but
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two previous functional capacity evaluations.  Ms. Paschal

failed to provide a reliable effort on her first functional

capacity evaluation which was performed on October 31, 2006,

approximately one year after her fusion surgery performed on

July 27, 2005.  This first functional capacity evaluation

was performed by Stuart Jones, DPT. (C. Exh. 1 p. 178-179)

Ms. Paschal’s second functional capacity evaluation was

performed on August 17, 2009, three months after Dr. Shahim

removed the surgical hardware from Ms. Paschal’s spine.  Ms.

Paschal again gave an unreliable effort in an evaluation

this time performed by Tim Atkinson, ATC.  In the second

evaluation, only 24 of 48 consistency measures were within

expected limits. (C. Exh. 1 p. 228-230) During one of Ms.

Paschal’s several courses of physical therapy through the

years, physical therapist Byron Blackwell also reported on

January 20, 2006, that Ms. Paschal had at that time already

been to therapy twice, and both times she had been

discharged for nonattendance. (C. Exh. 1 p. 116) Mr.

Blackwell also became persuaded that Ms. Paschal was either

addicted to pain medication or needed to be referred to pain

management in 2006 because the back surgery that she had

should not be as painful as reported for so long after

surgery. (C. Exh. 1 p. 121) 

In assessing whether Ms. Paschal’s ongoing subjective

pain complaints are in any way related to the L4-5 disc

injury that she sustained on January 29, 2004, I also note
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that Dr. Shahim in June of that year took a history that Ms.

Paschal denied any previous back injury or back pain prior

to an injury at work on January 29, 2004. (C. Exh. 1 p. 33) 

However, the very first medical report in evidence, dated

June 10, 2003, indicates that Ms. Paschal was seen seven

months before January 29, 2004, reporting a constant back

pain which she rated at that time as an “8" on a scale of 1-

10. (C. Exh. 1 p. 1) 

Finally, I note that after Dr. Rosenzweig recommended

against any further spinal intervention on August 9, 2010,

Ms. Paschal did not seek any further treatment for ten

months, until she began to seek narcotic pain medication

again from her local physicians beginning on June 1, 2011.

(C. Exh. 1 p. 263-264)

In summary, in light of (1) Dr. Rosenzweig’s conclusion

on August 9, 2010, that Ms. Paschal was at maximum medical

improvement for her 2004 work related injury, (2) the

various proposals of Dr. Shahim and Dr. Qureshi to look

beyond Ms. Paschal’s compensable L4-5 disc injury for a

viable explanation for her ongoing pain complaints, (3) the

lack of any objective findings related to Ms. Paschal’s 2004

L4-5 disc injury to account for her ongoing low back

complaints, (4) the evidence that Ms. Paschal was twice

discharged from therapy for nonattendance and twice failed

the validity criteria for functional capacity evaluations,

(5) the evidence that Ms. Paschal was reporting low back
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pain rated at “8" seven months before her injury at work in

2004, and (6) the evidence that Ms. Paschal did not seek any

further treatment or medication until ten months after Dr.

Rosenzweig declared her at maximum medical improvement on

August 9, 2010, I find that Ms. Paschal has failed to

establish that any additional medication, follow up,

diagnostic testing, or other form of medical treatment has

been or will be reasonably necessary in connection with Ms.

Paschal’s 2004 compensable L4-5 disc injury after August 9,

2010.  

Because I find that Ms. Paschal has failed to establish

that any additional medical treatment has been or will be

reasonably necessary in connection with her 2004 L4-5 disc

injury after August 9, 2010, I find moot the alternative

contention that her fall at home on August 29, 2011, was an

independent intervening cause of her need for treatment

thereafter.

Issue 2:  Whether Dr. Qureshi’s treatment after August 1,
2008, has been reasonably necessary in connection with the
claimant’s compensable back injury.  

In the present case, Dr. Qureshi first saw Ms. Paschal

on February 16, 2006, to perform an epidural steroid

injection that Dr. Shahim had prescribed. (C. Exh. 1 p. 131,

133) Later in 2006, Dr. Qureshi performed a medial branch

block, began prescribing at least some of Ms. Paschal’s

medications, and proposed more medial branch blocks,

sacroiliac injections, and a spinal cord stimulator after a
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surgery proposed by Dr. Shahim was denied by the

respondents. (C. Exh. 1 p. 160, 175-176, 196-197) Dr.

Qureshi’s reports from 2007, 2008, 2009, and 2012 continued

to refer to ongoing proposals for medial branch blocks,

injections, and spinal cord stimulator which were previously

and continuously denied by the workers’ compensation

adjusters handling this claim.

Because the claimant has failed to establish by a

preponderance of the evidence that the medial branch blocks,

injections and spinal cord stimulator proposed year after

year by Dr. Qureshi were reasonably necessary in connection

with her 2004 compensable L4-5 disc injury, I find that the

claimant has also failed to establish that Dr. Qureshi’s

visits at issue, beginning on August 1, 2008, were

reasonably necessary in connection with her 2004 compensable

L4-5 disc injury.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction. 

2. The employee-employer-insurance carrier
relationship existed on or about January 29, 2004,
at which time the claimant sustained a compensable
back injury.

3. The claimant reached maximum medical improvement
and the end of her healing period on September 12,
2006.  Claimant re-entered a healing period on
May 1, 2009, and finally reached maximum medical
improvement and the end of her healing period on
July 17, 2009.
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4. The claimant has been assigned a 10% anatomical
impairment rating to the body as a whole, which
Respondent No. 1 accepted and paid.

5. Respondent No. 1 controverts all benefits not
previously accepted and paid.

6. The claimant’s average weekly wage was $552.55
which entitles her to compensation rates of
$368/$276.

7. The claimant has failed to establish by a
preponderance of the evidence that any additional
medical treatment has been or will be reasonably
necessary after August 9, 2010, in connection with
her compensable back injury sustained on
January 29, 2004.

8. The claimant has failed to establish by a
preponderance of the evidence that any of Dr.
Qureshi’s treatment or proposed treatment after
August 1, 2008, has been or will be reasonably
necessary in connection with her compensable back
injury sustained on January 29, 2004.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


