
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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RICKEY L. PARKER, EMPLOYEE CLAIMANT

GEORGIA-PACIFIC, LLC, EMPLOYER RESPONDENT

INDEMNITY INSURANCE CO. OF NORTH AMERICA/
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OPINION FILED AUGUST 13, 2013

Hearing before Administrative Law Judge Elizabeth W. Hogan on May 16, 2013, at
Warren, Bradley County, Arkansas.

Claimant represented by Ms. Jessica S. Yarbrough, Attorney at Law, Pine Bluff,
Arkansas.

Respondents represented by Ms. Betty J. Hardy, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and attorney’s fees.

At issue is whether or not the claimant sustained a compensable back injury

pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, the evidence does not preponderate in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

January 5, 2011, at which time the claimant sustained compensable injuries to the

left shoulder, pelvis, testicles, and right foot at a compensation rate of

$575.00/$431.00.  Medical expenses have been paid.  The claimant was provided

with light-duty after the accident.  Some expenses have been paid by the claimant’s
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group health carrier, United Healthcare, and he received short-term disability

benefits.  The claimant was approved for Social Security Disability. 

The claimant contends he injured his low back on January 5, 2011, when a

machine lifted him about seven feet before he fell.  He seeks payment of medical

expenses, temporary total disability benefits from May 19, 2011, to a date yet to be

determined, and attorney’s fees.

The respondents contend the claimant did not injure his back in the fall.  He

was treated and released on February 1, 2011, with no impairment.  Subsequently,

the claimant lifted a chair at home and an MRI was performed in  May,  2011,  which

revealed  a  herniated  disc  at  L5-S1  and  protrusion at L4-L5.  The chair lifting

incident was an independent intervening cause and therefore, did not sustain a

back injury arising out of and in the course of his employment.  Alternatively, in the

event of an award, respondents contend they are entitled to an offset for short-term

disability benefits paid.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript, along with the depositions of the claimant and Dr. Bernie McHugh,

incorporated by reference.

The  following  witnesses  testified  at  the  hearing:  the  claimant  and co-

workers, Ricky Lewis, Benjamin Hill, and Otis Clay who corroborated the claimant’s

testimony.

The claimant, age 53 (D.O.B. August 26, 1959), has a high school education

and served as a Marine.  He has worked for the respondent employer since 1980.

The claimant’s health history includes a 2009 neck injury.

The claimant worked as a lathe operator transforming wood into sheets of

veneer that are glued together to make plywood.  On January 5, 2011, he was
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having trouble with a machine (the lathe spindle chuck) and was using a large

wrench to change out the chuck.  The machine energized, the wrench caught him

between the legs and he was thrown seven feet.  He landed on his right side

injuring his shoulder, back and hip.  His pants were torn and his testicles were

bleeding.  Co-workers helped him to a golf cart and he was driven to the first aid

station where an ambulance took him to the emergency room (ER), (Depo. p. 9-15).

After the accident, the claimant stated he had difficulty walking and

experienced numbness in his feet requiring the use of a walker.  He felt his

symptoms were improving and returned to work at light-duty for three to four  weeks.

He was released to full-duty on February 11, 2011, but he was not returned to his

usual job.  Essentially, his new job required him to sit at a control panel and watch

for production problems.  He remained symptomatic but continued to work for the

next two and one-half months and did not see a physician, (Depo. p. 15-19).

On May 18, 2011, the claimant was lifting the top part of a hover-round chair

(weighing approximately 30 lbs.) while he was off work, (Depo. p. 19-21).  He

experienced the same sharp pain above his hip and down his legs that he felt on

the day of the compensable accident.  The claimant went to his family physician, Dr.

Luis Garcia, and for the first time, a lumbar MRI scan was performed.  He was

diagnosed with herniated discs at L5-S1 and L4-5, (see Dr. McHugh’s explanation

at p. 6-7 of his deposition).  The claimant was off work for five weeks.  Because of

a twenty pound weight limitation, Georgia-Pacific refused to rehire him, (Depo. p.

24-25).

The claimant drew short-term disability benefits for the May 18, 2011,

incident.  In September, 2011, Georgia-Pacific announced the plant would close on

November 11, 2011.  The claimant was approved for Social Security Disability

benefits in June, 2012, (Depo. p. 25-26).
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The claimant stated he remains symptomatic and takes pain medication.  He

has also experienced blood in his urine.  He feels he could have returned to work

if the respondent employer would have taken him back.  He is able to drive, attend

church, and use a riding lawn mower.

MEDICAL EVIDENCE

For reasons unknown, the respondents’ exhibit packet begins with medical

records ten years prior to the compensable injury.  The relevance of these records

is unknown as well, unless counsel wanted to prove that the claimant had not been

treated for back problems prior to 2011 and that fact could have been the subject

of a stipulation (see Dr. Garcia’s letter of June 28, 2011, stating he had never

treated the claimant for back pain).  The prehearing notice clearly states that only

relevant documents should be submitted to the Commission.  Irrelevant documents

slow down the Commission’s review of the file and contribute to unnecessary

transcript costs.

The claimant was admitted to the ER on January 5, 2011, after the accident

at work and x-rays were taken of his right foot, left shoulder and pelvis.  With the

exception of some degeneration in the shoulder, the x-rays were normal.  Likewise,

an ultrasound of the testicles showed no injury.

The ER records are handwritten and difficult to read, but it appears the

claimant complained of pain in the groin, scrotum, right thigh and both hips with pain

and contusions of the right foot.  The claimant was discharged on January 6, 2011,

with neosporin ointment for abrasions and ibuprofen for pain.  He was instructed to

follow up with his general practitioner, Dr. Garcia, for blood in his urine.  I interpret

this to mean the ER physician felt the blood in the urine was not part of the work-

related incident.
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The claimant was placed on light duty from January 22, 2011, to January 26,

2011, before returning to regular duty.

There is a gap in the medical records from February to May, 2011.  A

February 11, 2011, clinic progress note shows complaints of left thigh pain.  After

the chair lifting incident at home, a May 23, 2011, report shows the claimant

complained of excruciating pain in the right side of the back and pain radiating down

his right leg.  The claimant also complained of weakness and an inability to stand

for any length of time.  A May 24, 2011, MRI scan, ordered by the claimant’s family

physician, Dr. Garcia, was positive for a right paracentral annular tear at L5-S1 with

a mild mass effect on the right side of the thecal sac and a right bulge/broad based

protrusion at the L4-5 level with mild impingement on the right neural foramen.

The claimant came under the care of neurosurgeon, Dr. McHugh, who

treated him conservatively with medication and physical therapy.  After a Functional

Capacity Evaluation (FCE), the claimant was released with a twenty pound weight

limitation.

Dr. McHugh’s report of July 6, 2011:

. . . Following this injury in January, the patient was experiencing pain
through the low back and the right hip extending down the right lower
extremity.  He denied having any of these symptoms prior to January.
Apparently, a lumbar x-ray was performed the day of the injury;
however, no further studies were done.  As time passed, his low back
pain and right lower extremity symptoms gradually improved.  In May,
2011, he was lifting a chair when his low back and right lower
extremity symptoms returned.

The patient was evaluated by his primary care physician, Dr. Louis
Garcia.  An MRI was obtained.  This study demonstrates a small right
L5/S1 HNP with right foraminal disc protrusion at L4/L5.  Mr. Parker
was taken off work in May and this time his symptoms have improved.

Since he has had no previous injury, it is likely that his symptoms are
a result of the work-related injury in January, 2011.  The patient is
neurologically stable to return to work; however, he should avoid any
heavy lifting and any excessive bending or twisting.
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In his deposition, Dr. McHugh, a neurosurgeon, explained that he began

treating the claimant in 2009 for neck problems.  After physical therapy, the doctor

did not see him again until July, 2011, when the claimant complained of low back

symptoms.

A May 24, 2011, MRI scan revealed a small right paracentral annular tear

and protrusion at L5-S1 and L4-5 with mild impingement, (Depo. p. 6-7).  Dr.

McHugh could not determine what caused these abnormalities or how long they had

existed.  It was the doctor’s understanding that the claimant was asymptomatic

when he returned to work in February, 2011, with restrictions against lifting anything

over twenty pounds, (Depo. p. 7-10).

The claimant reported an exacerbation of pain in November, 2011, and a

repeat MRI scan was recommended but the claimant was financially unable to have

the test.  However, the claimant is not considered to be a surgical candidate, (Depo.

p. 10-13).

Dr. McHugh’s opinion on causation was equivocal.

MS. HARDY:

. . . You can’t state within a reasonable degree of medical certainty
that the symptoms that Mr. Parker started having in May of 2011
would relate tack to an injury of January 2011, can you?

DR. McHUGH:

No, it can only relate to the May (incident).  And according to the
patient’s report, he was asymptomatic between January and May.

MS. HARDY:

. . . he didn’t see any doctors between February the 11th of 2011 and
May 23rd of 2011. . ..

DR. McHUGH:

That’s my understanding.
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MS. HARDY:

. . . In fact, it looks like when he reported to the physician on May the
23rd of 2011, it referred to him as having excruciating pain.  Is that
consistent with his report to you?

DR. McHUGH:

Correct.

MS. HARDY:

Would the activity of lifting a chair be something that could cause the
findings that were demonstrated on the MRI of May 24th, 2011?

DR. McHUGH:

It’s a possibility.  It could also be a possibility that he basically
aggravated the pre-existing condition.

MS. HARDY:

Okay.  But you feel like the May incident was an aggravation of
whatever might be there?

DR. McHUGH:

At the very least.

MS. HARDY:

And have your opinions today been stated within a reasonable degree
of medical certainty?

DR. McHUGH:

Correct.

* * *
MR. MICKEL:

. . . if you had to compare the two incidents, the one in January to
lifting of something in May, would you say that the January injury
would be – would easily account for the MRI findings that were found
in May?

DR. McHUGH:

Unless you had an MRI scan prior to January, it would be really hard
with certain – a degree of certainty to say that either one of them was
the specific incident.
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* * *

DR. McHUGH:

. . . the exact date of the cause of the pathology could’ve been
January, it could’ve been May, and it could’ve been prior to January.
It’s undetermined.

* * *
MR. MICKEL:

. . . would right foot symptoms . . . be consistent with the findings that
you found at L5-S1?

DR. McHUGH:

Yes, it could be.

MR. MICKEL:

. . . is it possible for radicular symptoms to wax and wane in the
months following an injury like that?

DR. McHUGH:

That’s correct.

MR. MICKEL:

. . . if you . . . knew that he was having some radicular symptoms prior
to May, would you still consider the chair-lifting incident in May to be
a separate new injury, or aggravation, or was it something that just
made the symptoms recur?

DR. McHUGH:

Yes, that’s a good question, but there’s no way you can answer that.
You’ve got too many variables in there.

* * *

MR. MICKEL:

. . . Can  you  say  whether  it  would  be  more  likely  that  the
findings at L5-S1, would they have been caused by the January
incident versus the May incident?

DR. McHUGH:

. . . because we don’t have an MRI scan prior to January, you can’t
answer that question.



-9-

MR. MICKEL:

And that’s basically the biggest area we have here is the lack of an
MRI scan prior to the May incident?

DR. McHUGH:

Right, to establish a baseline.

* * *

MS. HARDY:

. . . basically it’s speculation to relate any kind of problems that he
started having in May of 2011 back to the January of 2011 incident,
is that correct?

DR. McHUGH:

In taking the patient’s history, and the radiographic information that
we have, and his continued symptoms being right-sided, there’s a
correlation between the two.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant has the burden of proving compensability by a preponderance

of the evidence of record.  If offered, a medical opinion addressing causation must

be  stated  within  a  reasonable  degree  of  medical  certainty,  Ark. Code Ann.

§11-9-102, Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);

Frances v. Gaylord Container Corp., 341 Ark. 527, 20 S.W.3d 280 (2000).  Based

on Dr. McHugh’s testimony, it would be speculative to find that the compensable

incident in January, 2011, caused the lumbar disc problems diagnosed in May,

2011, after a lifting incident at home.  The claimant was able to return to work after

the compensable injury in January and the later incident in May was marked by

excruciating, radiating leg pain.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on January 5, 2011, at which time the claimant
sustained compensable injuries to the left shoulder, pelvis,
testicles, and right foot at a compensation rate of
$575.00/$431.00.  Medical expenses have been paid.  The
claimant was provided with light-duty after the accident.  Some
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expenses have been paid by the claimant’s group health
carrier, United Healthcare, and he received short-term
disability benefits.  The claimant was approved for Social
Security Disability.

2. The claimant has failed to prove by a preponderance of the
credible evidence that he sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of his employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102. 

3. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


