
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G210168

JOE NORMAN, Employee  CLAIMANT

WHITE DAIRY ICE CREAM COMPANY, Employer  RESPONDENT

ACCIDENT FUND INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED JUNE 19, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by JASON WATSON, Attorney, Fayetteville, Arkansas.

Respondents represented by FRANK NEWELL, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 22, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 3, 2013, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $520.00 for total disability benefits and $390.00 for permanent partial

disability benefits.

4.   The claimant sustained a compensable injury to his lumbar spine on November

26, 2012.
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5.   Respondent is accepting and is paying permanent partial disability benefits

based upon a 5% rating assigned by Dr. Kyle.

At the pre-hearing conference the parties agreed to litigate the following issue:

1.   Claimant’s entitlement to surgery as recommended by Dr. Blankenship.

At the time of the hearing claimant indicated that as of March 28, 2013 respondent

ceased paying temporary total disability benefits and instead began paying permanent

partial disability benefits based upon a 5% rating assigned by Dr. Kyle; therefore, claimant

requests temporary total disability benefits beginning March 28, 2013 and continuing

through a date yet to be determined.

The claimant contends the proposed surgery is both reasonable and necessary for

his compensable injury.  He also contends he is entitled to continuing temporary total

disability benefits from March 28, 2013 through a date yet to be determined as well as an

attorney fee.

The respondents contend that the XLIF procedure recommended by Dr.

Blankenship is inappropriate in this case and deny that any type of lumbar surgery would

constitute reasonably necessary medical care.  Respondents paid appropriate temporary

total disability benefits and claimant reached maximum medical improvement no later than

March 18, 2013.  Respondent accepted liability for a 5% permanent impairment rating as

assigned by Dr. Kyle.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference
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conducted on April 3, 2013, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment in the form of surgery as recommended by

Dr. Blankenship.  

3.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary total disability benefits from March 28, 2013 through a date yet

to be determined.  Respondent is entitled to a credit for any permanent partial disability

benefits paid during this period of time.

4.   Respondent has controverted claimant’s entitlement to temporary total disability

benefits from March 28, 2013 through a date yet to be determined.   

FACTUAL BACKGROUND

The claimant is a 38-year-old man who graduated high school and attended one

semester of college.  Claimant began working for the respondent in December 2011 as a

route driver.  The respondent delivers food products to schools, restaurants, and gas

stations.

Claimant suffered a compensable injury to his low back on November 26, 2012

when he was reaching to pick up a box of ketchup.  After some initial treatment at

Washington Regional Medical Center, claimant was sent by respondent to treat with Dr.

Keith Holder who first evaluated the claimant on November 27, 2012.  Dr. Holder

diagnosed claimant’s condition as a lumbar strain and prescribed physical therapy and

medication.  He also took claimant off work.  When claimant’s condition did not improve

by the time of the next visit on December 6, 2012, Dr. Holder ordered an MRI scan of the

claimant’s lumbar spine.  The MRI scan was performed on December 7, 2012, and was

read as revealing a disc herniation at the L3-4 level and a disc bulge at the L4-5 level.
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Following the MRI scan Dr. Holder referred claimant to Dr. Blankenship.  

Claimant was initially evaluated by Dr. Blankenship on December 17, 2012.  Dr.

Blankenship indicated that claimant had segmental instability at the L4-5 level and stated

that claimant’s MRI scan showed a disc protrusion at that level with a probable annular

disruption.  Dr. Blankenship recommended that claimant continue with physical therapy

and medication.  He also referred claimant to Dr. Cannon for a lumbar epidural steroid

injection at the L3-4 level.  

Claimant received an injection from Dr. Cannon on January 24, 2013.  Claimant

returned to Dr. Blankenship on January 31, 2013, and indicated that the injection had

provided no relief and that the physical therapy had actually increased his pain.  At that

time Dr. Blankenship ordered a new MRI scan of claimant’s lumbar spine.  This scan was

performed on February 6, 2013, and was read by Dr. Blankenship as showing a disc

herniation at the L4-5 level.  In a report dated February 7, 2013, Dr. Blankenship indicated

that claimant had failed conservative treatment and recommended that claimant undergo

an XLIF procedure at the L4-5 level.  

Following this recommendation by Dr. Blankenship respondent had the proposed

surgery reviewed by a physician who in a report dated February 18, 2013 indicated that the

surgical procedure would not be certified based upon his opinion that more study of the

proposed procedure was needed.

Dr. Blankenship in a letter response dated February 18, 2013, noted that the

proposed procedure was FDA approved and stated that while there were risks the

procedure also provided benefits which were documented in scientific literature. 

 Respondent subsequently had the procedure evaluated by a second physician who

again denied certification.  Respondent also had claimant evaluated by Dr. Kyle who in a

report dated March 18, 2013 indicated that he would not recommend surgery, but instead

indicated that claimant was at maximum medical improvement and assigned a permanent
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physical impairment rating in an amount equal to 5% to the body as a whole.

Claimant has filed this claim contending that the procedure proposed by Dr.

Blankenship is reasonable and necessary medical treatment for his compensable injury.

He also requests payment of temporary total disability from March 28, 2013 through a date

yet to be determined. 

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W. 3d 32 (2004).  After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find that claimant has met his

burden of proof.  

As previously noted, claimant was sent for medical treatment by the respondent to

Dr. Keith Holder.  Following an MRI scan, Dr. Holder referred claimant to Dr. Blankenship

for medical treatment.  Claimant’s treatment from Drs. Holder and Blankenship has

included medication, physical therapy, and an epidural steroid injection.  Because claimant

has failed conservative treatment, Dr. Blankenship has recommended the XLIF procedure

at the L4-5 level.  

In contrast to the opinion of Dr. Blankenship, the respondent has offered the

opinions of two physicians from out of state who reviewed claimant’s medical records and

denied certification of the proposed procedure on the grounds that more study of the

proposed procedure was needed.  Notably, neither of these treating physicians have

evaluated the claimant as has Dr. Blankenship, but instead they have only reviewed

medical records.

In addition, the respondent had claimant undergo an evaluation by Dr. Kyle.  Dr.

Kyle in a report dated March 18, 2013, indicated that he would not recommend surgery but

instead indicated that claimant was at maximum medical improvement.  He also assigned
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the claimant a 5% impairment rating.  Even though Dr. Kyle was willing to state that

claimant was at maximum medical improvement and he assigned an impairment rating,

when Dr. Kyle was asked, “What is the expected time frame for Mr. Norman to return to

work in a full duty or a light duty capacity?” he responded, “Unknown.”  Furthermore, when

Dr. Kyle was asked, “Will there be any restrictions in regard to return to work?” Dr. Kyle

again replied, “Unknown.”  

I believe it is also important to note that while Dr. Kyle indicated that no surgery was

recommended, that the second physician who performed the certification review in his

report of February 25, 2013, indicated that surgery might be reasonable but he simply did

not recommend the procedure recommended by Dr. Blankenship.

Finally, respondent had claimant’s MRI scans reviewed by Dr. Devon Holder, a

radiologist.  In a report dated May 14, 2013, Dr. Holder indicated that the findings on

claimant’s second MRI scan are consistent with healing of an annular tear.  Notably, he

indicated that he would give greater weight to claimant’s history and physical exam findings

as opposed to the MRI findings.

I find that the opinion of Dr. Blankenship is entitled to greater weight than the

opinions of the other physicians in this case.  Neither of the physicians who have provided

an opinion with regard to certification of the proposed procedure have evaluated the

claimant but instead have simply reviewed medical records.  While Dr. Kyle did perform a

physical examination of the claimant, he indicated that no surgery was necessary while on

the other hand one of the physicians who performed the certification review did indicate

that surgery might be reasonable, although it would be a different procedure than that

recommended by Dr. Blankenship.  I also find it significant that Dr. Kyle indicated that

claimant had reached maximum medical improvement and he assigned a 5% impairment

rating, but had no opinion with regard to claimant’s ability to return to work at full duty or

light duty or whether claimant had any work restrictions.  Finally, with respect to the
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radiologist, Dr. Devon Holder, he indicated that he would give greater weight to claimant’s

history and physical exam findings.  Again, Dr. Blankenship would be in a better position

to determine those physical exam findings and make a recommendation with regard to

treatment than a radiologist who has not evaluated the claimant and who is not a specialist

as is Dr. Blankenship.

Accordingly, based upon the foregoing evidence, I find that the opinion of Dr.

Blankenship is entitled to great weight and based upon his opinion I find that the proposed

XLIF procedure is reasonable and necessary medical treatment for claimant’s

compensable injury.

I also find that claimant is entitled to temporary total disability benefits beginning

March 28, 2013 and continuing through a date yet to be determined.  Respondent

apparently ceased paying claimant temporary total disability benefits upon receipt of Dr.

Kyle’s report indicating that claimant had reached maximum medical improvement and

assigning a 5% impairment rating.  Based upon the medical reports of Dr. Blankenship, I

find that claimant remains within his healing period and that he suffers a total incapacity

to earn wages.  Therefore, claimant is entitled to temporary total disability benefits

beginning March 28, 2013, and continuing through a date yet to be determined.  While

respondent is entitled to a credit for permanent partial disability benefits paid during this

period of time, respondent has controverted claimant’s entitlement to temporary total

disability benefits as of March 28, 2013.  

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment in the form of proposed surgery by Dr.

Blankenship.  Claimant is also entitled to temporary total disability benefits beginning

March 28, 2013, and continuing through a date yet to be determined.  Respondent has
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controverted claimant’s entitlement to temporary total disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $268.25.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                      
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


