
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F306423

BILL NEAL, Employee  CLAIMANT

NABHOLZ CONSTRUCTION, Employer  RESPONDENT #1

ST. PAUL INSURANCE COMPANY, Carrier RESPONDENT #1

SECOND INJURY FUND                                                                     RESPONDENT #2

OPINION FILED DECEMBER 17, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondent #1 represented by GUY ALTON WADE, Attorney, Little Rock, Arkansas.

Respondent #2 represented by DAVID L. PAKE, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On November 4, 2013, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on August 14, 2013, and a

pre-hearing order was filed on August 15, 2013.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinions are final.

3.   Respondent #1 paid claimant permanent partial disability benefits in an amount

equal to 10% to the body as a whole following his most recent surgery.

4.   The Second Injury Fund paid the 35% wage loss award of the June 7, 2005

administrative law judge opinion, with the last benefit payment being disbursed on July 26,

2006.
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5.   The payment of $306.00 per week by the Second Injury Fund (instead of the

correct rate of $305.00 per week) resulted in an overpayment of $157.50 to the claimant.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional benefits for wage loss following his most

recent surgery.

2.   Attorney fee.

The claimant contends that if he was entitled to 35% wage loss disability when he

only had a 2% permanent impairment, he is now entitled to significantly more wage loss

disability in view of the fact that he now has a 12% permanent impairment.  Claimant

further contends his attorney is entitled to an appropriate attorney’s fee. 

Respondent #2's contentions are set forth in its supplemental pre-hearing

questionnaire attached to the pre-hearing order (Commission Exhibit #1) as Exhibit #1.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on August 14, 2013, and contained in a pre-hearing order filed August 15, 2013,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to additional benefits for wage loss following his most recent surgery.

FACTUAL BACKGROUND

The claimant is a 74-year-old man with an eighth grade education who obtained his
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GED in the early 1990s.  Claimant’s primary jobs throughout his lifetime have included

heavy equipment/machinery repair and welding.  

Claimant’s prior medical history indicates that he suffered a work-related injury to

his back in 1989 which resulted in surgery at the L5-S1 level.  In addition, claimant also

underwent carpal tunnel surgery in the late 1990s.  

Claimant worked for respondent #1 for seven and a half to eight years with his job

duties including heavy and light equipment repair, machinery repair, and welding.  The

claimant suffered a compensable injury to his low back while working for respondent #1 on

July 28, 2001.  On that date the claimant was thrown into the air when a concrete slab

broke, causing him to land on his side and injure his low back.

Following his compensable injury, the claimant was evaluated by a number of

physicians and was primarily treated conservatively.  At some point in time the claimant

came under the care of Dr. Blankenship, neurosurgeon.  In a report dated September 18,

2002, Dr. Blankenship indicated that claimant suffered from post-laminectomy syndrome.

Dr. Blankenship recommended treatment in the form of an aggressive exercise program

and medication.  In a report dated December 10, 2002, Dr. Blankenship noted that

claimant was 80 to 90% better than before the therapy program.

In a letter dated January 24, 2003 Dr. Blankenship indicated that claimant had

reached maximum medical improvement as of December 10, 2002.  He also assigned the

claimant a permanent physical impairment rating in an amount equal to 7% to the body as

a whole.  Subsequent to that release the claimant returned to Dr. Blankenship complaining

of burning pain in his right foot.  Dr. Blankenship prescribed medication and scheduled a

functional capacities evaluation.  In a report dated March 11, 2003, Dr. Blankenship noted

that the claimant had a slight response to the medication but no other significant changes.

Dr. Blankenship did not recommend surgery and indicated that claimant should discuss

long term maintenance with Dr. Cannon.  Dr. Blankenship also indicated that a dorsal
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column stimulator might be considered.  

In a report dated April 10, 2003, Dr. Cannon indicated that he had a conversation

with claimant and his case worker about a trial spinal cord stimulator.  Claimant agreed to

proceed with the trial and the stimulator was inserted on May 12, 2003.  Claimant returned

to Dr. Blankenship following the procedure and Dr. Blankenship noted that claimant had

a good result with the stimulator but that claimant did not want a permanent implant.  Dr.

Blankenship opined that claimant had a lifting restriction of 50 pounds and indicated that

he should follow restrictions set forth in the functional capacities evaluation.  Dr.

Blankenship noted that even though he felt claimant had a recurrent disc herniation at L5-

S1, surgery was not warranted.  In addition, Dr. Blankenship also assigned claimant a

permanent physical impairment rating in an amount equal to 2% to the body as a whole

as opposed to the previously assigned 7%.

Respondent #1 accepted claimant’s injury as compensable and paid some

compensation benefits including medical benefits.  Respondent #1 also accepted a

permanent physical impairment rating in an amount equal to 2% to the body as a whole

which Dr. Blankenship assigned on May 27, 2003.  Respondent #2 was also made a party

to this claim and it accepted liability for permanent disability benefits in an amount equal

to 35% to the body as a whole based upon a loss in wage earning capacity.

Claimant filed a claim contending that he was entitled to permanent partial disability

benefits in excess of the 2% accepted by respondent #1 and in excess of the 35%

accepted by respondent #2.  A hearing was conducted on May 2, 2005 and an opinion filed

on June 7, 2005.  It was determined that claimant had failed to prove by a preponderance

of the evidence that his permanent impairment exceeded the 2% previously accepted by

respondent #1 or that he had suffered a loss in wage earning capacity in excess of the

35% previously accepted by respondent #2.  This opinion was not appealed and became

final.
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Following the hearing in May 2005 the claimant continued to receive some medical

treatment and he eventually filed for and received a change of physician to Dr. Raben

which was granted by Commission order dated January 31, 2008.  At some point in time

Dr. Raben recommended that claimant undergo a discogram which was controverted by

respondent #1.  A hearing on claimant’s entitlement to the recommended treatment from

Dr. Raben was conducted on September 15, 2008.  In an opinion filed October 14, 2008,

I found that claimant had proven by a preponderance of the evidence that he was entitled

to additional medical treatment for his compensable injury.  This included the discogram

recommended by Dr. Raben.

Subsequent to the September 2008 hearing, claimant eventually came under the

care of Dr. Johnson, neurosurgeon.  Dr. Johnson performed a lumbar fusion and

decompression at the L5-S1 level on October 28, 2011.  In a report dated September 6,

2012, Dr. Johnson opined that claimant had reached maximum medical improvement and

assigned claimant a permanent physical impairment rating in an amount equal to 12% to

the body as a whole.  Respondent #1 accepted this rating and paid claimant additional

permanent partial disability benefits in an amount equal to 10% to the body as a whole. 

The claimant has filed this claim contending that respondent #2 is liable for payment

of additional permanent partial disability benefits based upon an increased loss in wage

earning capacity.  Claimant contends that if he was entitled to 35% wage loss disability

based upon a 2% impairment, that he is entitled to significantly more wage loss in view of

the fact that he now has a 12% permanent impairment. 

ADJUDICATION

I find that claimant has failed to prove by a preponderance of the evidence that he

is entitled to additional benefits for wage loss following his most recent surgery.  The law

regarding modifications of awards is codified at A.C.A. §11-9-713.  Subsection (a)(2) states
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that an order or award of the Commission may be modified on the grounds of a change of

physical condition.  Here, claimant contends that his physical condition has changed and

that he now suffers from a 12% permanent impairment rating as opposed to a 2%

permanent rating at the time he was awarded wage loss benefits in an amount equal to

35% to the body as a whole.

In deciding this issue, it must first be noted that aging and the effects of aging on

a compensable injury are not to be considered in determining whether there has been a

change in physical condition.  A.C.A. §11-9-713(e).  After consideration of the relevant

wage loss factors and after reviewing the evidence in this case impartially, without giving

the benefit of the doubt to either party, I find that claimant has failed to meet his burden of

proving by a preponderance of the evidence that he has suffered a change in physical

condition which would justify an increase in the previously awarded wage loss disability of

35% to the body as a whole.

Although Dr. Johnson assigned the claimant an additional impairment following his

most recent surgery in an amount equal to 10% to the body as a whole, claimant testified

that his physical condition overall is “slightly better” than it was back in 2005.  

Q. Overall, do you believe that your condition as
related to your July 28, 2001 injury is better or worse
than it was when you came up here for the first hearing?

A. Repeat that, would you.

Q. Compared to when you came up here for the
first hearing - -

A. That’s in ‘05.

Q. In ‘05.  Overall, do you believe that your condition
is better or worse than it was back in ‘05?

A. Slightly better.  It’s not fixed, but it’s slightly better.
The leg pain was slightly better for short term, because
then I couldn’t walk anywhere without burning stick pains
in the leg.  Now, I can do it short term.  I don’t know 
how long, but ... But back to the grocery shopping
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reference, I couldn’t do that then.  (Emphasis added.)

Claimant went on to indicate that even though he now believes he has additional

back pain, his condition is better now because he can lay down in his recliner or lay in the

floor and his back condition improves and before “it was pretty much constant.”

As an example as to how his condition had improved, claimant testified that before

surgery he could not make it through the grocery store and he had to ride in a cart.

Claimant testified that he can now make it through the store.

Likewise, the medical reports of Dr. Johnson after claimant’s surgical procedure also

indicate that claimant’s physical condition has improved.  In his report dated December 5,

2011, Dr. Johnson noted: “Patient has significantly improved since surgery.”

Subsequent reports from Dr. Johnson indicate that claimant’s condition is better

than it was at the time of the hearing in 2005.

Dr. Johnson - March 8, 2012

Doing well postoperatively.  He is not having much pain.
The pain that he does have is in the right hip area.  He
has moved to a farm north of Cameron, Oklahoma, and
has started doing some gardening.  He says that he has
not been able to walk this well since 1978.  His strength
is improving and the numbness in his foot is also improv-
ing.  He is not taking any pain medications.  (Emphasis 
added.)

In his report dated September 6, 2012, Dr. Johnson opined that claimant had

reached maximum medical improvement.  He also noted the following:

Doing well postoperatively.  He is not having much pain.
He has shown gradual improvement since his last
visit.  He still has some aches and pains, but has felt
better than he has in 17 years.  (Emphasis added.)

Thus, according to the medical reports of Dr. Johnson, the claimant indicated that

he was walking better than he had since 1978 and that he felt better than he had in 17
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years.

Even though claimant testified that his physical condition is slightly better now than

it was at the time of the hearing in 2005, claimant testified that he thinks he is less able to

perform a job now.  Claimant testified that he is afraid of a re-injury and also noted that he

has a 50-pound weight restriction.  However, the claimant underwent a functional

capacities evaluation on February 18, 2003.  That evaluation recommended a weight-lifting

restriction in the amount of 50 pounds.

At this time he could perform work to the light physical
demands level, and could possibly perform some work
to the medium physical demands level.  It is felt that
some lifting restrictions should be made of no lifting
beyond 50 pounds. 

After claimant underwent the functional capacities evaluation, he returned to Dr.

Blankenship who authored a report dated May 27, 2003.  Dr. Blankenship indicated that

claimant should follow the guidelines listed in the functional capacities evaluation and he

also stated “I will be happy in the future to provide any opinions concerning specific work,

but at present, I have placed a permanent weight lifting restriction on him of 50 pounds.”

(Emphasis added.)

Thus, this 50-pound lifting restriction which was placed upon the claimant by Dr.

Johnson following his most recent surgery is the same 50-pound lifting restriction which

was placed on him at the functional capacities evaluation and by Dr. Blankenship in May

2003.  

Based upon the foregoing evidence, I find that claimant has failed to prove by a

preponderance of the evidence that he has suffered a change in physical condition which

would result in his entitlement to benefits in excess of the 35% wage loss disability

previously awarded.  According to claimant’s own testimony, his physical condition is

slightly better now following the most recent surgery than it was in 2005 when the previous

wage loss determination was made.  Claimant’s testimony is confirmed by statements
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contained in the medical reports of Dr. Johnson that claimant was walking better than he

had since 1978 and that he felt better than he had in 17 years.  With respect to the 50-

pound lifting restriction, this is the same lifting restriction which had previously been placed

on the claimant in 2003 as a result of the functional capacities evaluation and by Dr.

Blankenship.

In short, after consideration of the relevant wage loss factors other than claimant’s

aging, a factor which cannot be considered pursuant to A.C.A. §11-9-713, I find that

claimant has failed to prove that he has suffered any change in physical condition which

would entitle him to benefits for wage loss disability in excess of the 35% previously

awarded in the opinion filed June 7, 2005.

Having found that claimant has failed to prove by a preponderance of the evidence

that he has suffered a change in physical condition which would entitle him to additional

benefits for wage loss disability, the issue of whether claimant’s claim for those additional

benefits is barred by the statute of limitations is moot and need not be addressed.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he has

suffered a change in physical condition which would entitle him to benefits for loss in wage

earning capacity in excess of the 35% previously awarded in the opinion of June 7, 2005.

Therefore, his claim for additional compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $541.79.

IT IS SO ORDERED.

                                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


