
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G100553

JOSE MORALES, Employee  CLAIMANT

SUPERIOR INDUSTRIES, Employer  RESPONDENT

CENTRAL ADJUSTMENT COMPANY, Carrier/TPA RESPONDENT

OPINION FILED SEPTEMBER 18, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On August 22, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 19, 2013, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on December

18, 2010.

3.   The claimant sustained a compensable injury to his left shoulder on December

18, 2010.

4.   Respondent accepted and paid permanent partial disability benefits based on

a 7% rating to the body as a whole.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent partial disability for wage loss.
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2.   Attorney fee.

At the time of the hearing the parties also agreed to litigate the issue of claimant’s

compensation rate.

The claimant contends that as a result of his compensable injury he is entitled to

receive wage loss in addition to his permanent impairment rating as well as an attorney

fee.

The respondents contend that claimant is not entitled to any wage loss benefits in

that he voluntarily terminated his employment with the respondent.  Had the claimant not

voluntarily terminated his position a job would be available for him at wages equal to or

greater than what he was making at the time of the injury and therefore he is not entitled

to wage loss.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 19, 2013, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to permanent partial disability benefits.  Pursuant to the provisions of A.C.A. §11-9-

522(b)(2) and (c)(2), claimant is barred from receiving permanent partial disability benefits

for wage loss.

3.   Claimant earned an average weekly wage of $545.14 which would entitle him

to compensation at the rates of $363.00 for total disability benefits and $272.00 for
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permanent partial disability benefits.

FACTUAL BACKGROUND

The claimant is a 46-year-old man who is a native of El Salvador.   Prior to moving

to Northwest Arkansas the claimant lived in Reno, Nevada, for approximately 27 years.

At some point in time the claimant moved to Northwest Arkansas and began working for

respondent on May 27, 2010.  

The claimant worked for the respondent as a machine operator and he suffered a

compensable injury to his left shoulder while removing a wheel from a machine and

hanging it on the production line on December 18, 2010.  Following his compensable injury

the claimant was treated conservatively by Dr. Moffitt with physical therapy and over-the-

counter medications.  Claimant was also permitted to return to work with restrictions.

When the physical therapy did not improve claimant’s condition, Dr. Moffitt ordered an MRI

scan which revealed a possible labrum tear.  At that point claimant was referred to Dr.

Sites, orthopaedic surgeon.

Claimant’s first visit with Dr. Sites occurred on March 10, 2011, at which time he

indicated that he would treat claimant non-operatively with injections and therapy.  He also

indicated that claimant could continue working.  In a report dated April 14, 2011 Dr. Sites

indicated that the injections had helped claimant’s condition and he released claimant to

return to regular work duties, but did recommend a change to a job that required work

below chest level and was less likely to lead to an exacerbation.

The medical records indicate that claimant subsequently returned to Dr. Sites with

additional complaints of left shoulder pain.  After again injecting claimant’s shoulder with

little effect Dr. Sites performed surgery to repair a torn labrum on August 9, 2011.  

Following that surgery the claimant continued to have some left shoulder pain and

Dr. Sites restricted claimant’s work to no overhead work and a 5-pound lifting and 10-
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pound pulling restriction.  Shortly after this visit with Dr. Sites claimant voluntarily

terminated his employment with respondent.

Following a change of physician claimant sought medical treatment from Dr.

Christopher Arnold on November 6, 2012.  Dr. Arnold ordered an MRI of the claimant’s left

shoulder and also indicated that claimant could work as long as he did not lift, push, or pull

more than 50 pounds at waist level.  In a report dated December 18, 2012 Dr. Arnold

indicated that claimant’s MRI scan revealed an intact rotator cuff.  It also noted that there

was some degeneration about the posterior labrum and indicated that there were post-

surgical changes with no recurrent tear.  Dr. Arnold indicated that he would recommend

an injection but claimant did not desire that treatment.  Dr. Arnold went on to indicate that

nothing could be done surgically for claimant’s shoulder and he ordered a functional

capacities evaluation.

The evaluation was performed on January 15, 2013, and indicated that claimant was

capable of returning to work in the medium category of work with no frequent or repetitive

motion to his upper extremity.  Dr. Arnold subsequently assigned claimant an impairment

rating in an amount equal to 7% to the body as a whole and agreed with the

recommendations of the functional capacities evaluation.

Claimant has filed this claim contending that he is entitled to permanent partial

disability benefits in excess of the 7% impairment rating.  Also at issue is the claimant’s

correct compensation rate.

ADJUDICATION

Claimant contends that he is entitled to permanent partial disability benefits in

excess of his 7% impairment rating.  Respondent contends that pursuant to A.C.A. §11-9-

522(b)(2) claimant is not entitled to any benefits in excess of his impairment rating because

claimant quit his job with respondent.  
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A.C.A. §11-9-522(b)(2) provides that a claimant is not entitled to permanent partial

disability benefits in excess of the percentage of permanent physical impairment if the

employee subsequent to their injury has returned to work at wages equal to or greater than

their average weekly wage at the time of the accident.  A.C.A. §11-9-522(c)(2) states that

the intent of this section is to enable an employer to reduce or diminish payments of

benefits for functional disability in excess of the impairment which no longer exists or exists

because the employee left their work voluntarily and without good cause connected with

the work.  

Here, claimant admitted that he was permitted to return to work for respondent

performing light-duty work and that he simply walked away from his job with the respondent

and was subsequently terminated for no cause/no show for three days.

Q. And you acknowledge you walked away from your
job at Superior, didn’t you?

A. Yes, sir.

Q. Okay.  You had a job available for you and you just
left, didn’t you?

A. Yes, sir.

 ***

Q. And you acknowledge that Superior provided you
with restricted duty or light-duty work from the time of your
injury up until the time you walked away from your job?
Isn’t that correct?

A. Yes, sir.

Q. And in fact, you were - - you just literally didn’t show
up?  You didn’t tell anyone?  So you were terminated for
no cause/no show; correct?

A. Correct.

I find that claimant has failed to prove that he voluntarily terminated his employment

for good cause.  When asked why he simply quit going to work for the respondent claimant
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testified that he was “feeling so uncomfortable.  Nervous.”  Claimant testified that there was

an individual working for the respondent named Chris Todd who was “chasing me all over.”

Claimant went on to describe an incident where he was using his right arm to scrape

grease from the floor with a spatula and his left arm was holding his stomach.  Claimant

testified that Todd was in an office upstairs staring at him and came down the stairs and

told him that he was not to use his left hand.  According to claimant’s testimony this made

him uncomfortable and nervous.

Testifying at the hearing was Chris Todd.  Todd has worked for the respondent for

25 years and is currently the respondent’s safety manager.  The respondent has plants in

both Fayetteville and Rogers and he has been responsible for safety in both plants since

2008.  Todd testified that from December 2010 through January 2012 he was typically in

the Rogers plant on Tuesdays and Thursdays.  Todd testified that on a typical day he

would walk around the plant and meet and greet employees, trying to build relationships.

Todd testified that if someone was on restricted duty he would check on him and that he

checked on claimant from the date of his injury through the date claimant voluntarily

terminated his employment.  

Significantly, Todd testified that the claimant never complained about performing

work outside his restrictions.  With regard to the incident described by claimant, Todd

testified that he was simply in the area making his rounds and saw claimant scraping

grease.  Todd testified that he told the claimant to make sure he was not doing anything

outside of his restrictions.  Todd testified that this was his normal procedure as the plant’s

safety manager.

Also testifying at the hearing was Gloria Guzman.  Guzman works as the human

resources manager in respondent’s Rogers facility.  She testified that if claimant had not

walked away from his job he would have continued to work for respondent.

Based upon the evidence presented, I find that claimant left his work voluntarily and
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without good cause connected with the work.  Significantly, claimant never testified that he

was having to perform any work outside of his work restrictions.  Instead, he simply left his

employment with the respondent because according to him Todd made him uncomfortable

and nervous.  However, claimant only described one incident and given Todd’s

responsibilities as the respondent’s safety manager it is certainly not unreasonable that

Todd would have indicated to claimant that he should make sure he was not doing any

work outside of his restrictions.

In summary, I find that according to claimant’s testimony the respondent returned

him to work within his work restrictions and that he voluntarily left his work without good

cause connected with the work.  Accordingly, pursuant to A.C.A. §11-9-522(b)(2) claimant

is not entitled to permanent partial disability benefits in excess of his permanent physical

impairment rating of 7% to the body as a whole.

The remaining issue for consideration involves claimant’s average weekly wage.

Subsequent to the hearing the parties both submitted letters setting forth their respective

contentions with regard to the average weekly wage calculation.  After my review of those

contentions as well as the evidence presented, I find that respondent has correctly

calculated claimant’s average weekly wage as $545.14 which translates to compensation

at the rates of $363.00 for total disability benefits and $272.00 for permanent partial

disability benefits.

At the hearing claimant introduced into evidence a wage statement reflecting wages

paid to claimant from his hire date beginning on May 27, 2010 and continuing through

December 18, 2010, the date of his injury.  That wage statement reflects that claimant

received wages for regular hours, overtime hours, shift differential payments, as well as a

bonus and holiday pay.  I believe that respondent has correctly calculated the

compensation rate by taking the total wages claimant earned during this period of time and

subtracting the wages claimant earned during his first week of employment.  This results
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in total wages of $15,808.94.  Dividing those total wages by the total number of weeks

worked minus the first week [30 - 1 = 29] results in an average weekly wage of $545.14.

While there is some contention in the claimant’s calculations that he earned a higher

hourly rate at the time of his accident than he was earning at the time he began working

for the respondent, I find insufficient evidence establishing that fact.  For instance, the very

first full week claimant worked for the respondent he was paid $430.00 for 40 hours of

work.  The wage record also indicates that the last week claimant worked he was also paid

$430.00 for 40 hours of work.  A review of the wage records indicates that claimant worked

40 hours on multiple occasions and on some of those occasions he was paid more than

$430.00 and on other occasions he was paid less than $430.00.  However, no evidence

has been offered explaining this difference in earnings.

In addition, claimant contends that any work weeks under 32 hours should be

excluded in calculation.  However, no testimony or evidence was presented with regard to

why the claimant worked less than 40 hours some weeks.  In addition, there is no

indication as to whether some of those weeks when claimant received payment for fewer

than 32 hours he received wages for holiday hours or wages described as “DT”. 

Given all of the evidence presented, I find that the fairest way to determine

claimant’s average weekly wage is to take the total wages he earned from the date he

began working for the respondent absent the first week and dividing those by the 29 weeks

in which they were earned.  As previously calculated, this results in an average weekly

wage of $545.14 which results in a compensation rate of $363.00 for total disability

benefits and $272.00 for permanent partial disability benefits.

ORDER

Claimant is barred from receiving permanent partial disability benefits in excess of

his permanent physical impairment rating pursuant to A.C.A. §11-9-522(b)(2).  In addition,
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claimant’s correct average weekly wage equals $545.14 which results in compensation

rates of $363.00 for total disability and $272.00 for permanent partial disability benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $436.68.

IT IS SO ORDERED.

                                                                                
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


